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FOREWORD 


WITH AN INTRODUCTORY NOTE ON THE NATIONAL LABOR RELATIONS ACT 
AND ITS ADMINISTRATION 


I 


Occasionally, in a foreword to a symposium published in this quarterly, it has 
seemed appropriate to explain the significance of the problem posed for consideration 
and to develop the reasons leading to its selection. But for a symposium appearing 
at this time on the subject of collective bargaining under the Wagner Act, such an 
explanation would be supererogatory. The only function which a foreword to this 
symposium can usefully fulfill is to indicate, in broad outline, the scope of the issue. 

Although, for a thorough comprehension of the purposes of the National Labor 
Relations Act—popularly known by the name of its Senatorial sponsor, Senator 
Robert A. Wagner of New York State—a familiarity with those activities of the 
federal government directed toward the establishment of harmonious relations be- 
tween employer and employee antedating the passage of this act would be essential, 
an adequate presentation of their history and of the legal problems that they raised 
would have encroached seriously on the space available to the immediate subject 
matter of the symposium. Moreover, a number of works have been published in 
which this background is depicted in detail. Accordingly, its consideration has been 
relegated to a brief section of the introductory note appended to this foreword. That 
-note also sets forth, in summary outline, the provisions of the Act, the administrative 
machinery established under it, and the work accomplished by the Board in its first 
twenty-eight months of existence, and concludes with a brief discussion of the con- 
stitutional issues raised by the Act, which have been considered in decisions of the 
United States Supreme Court. 

The three articles following this note deal with three principal types of problems 
encountered by the Board in its administration of the Act. The first of these discusses 
in detail the procedure and principles followed by the Board in determining em- 
ployee representatives for collective bargaining purposes, a jurisdiction which involves 
the determination of the preliminary problem of the “appropriate unit” of representa- 
tion. It is this question which has placed the Board in the storm center of the strug- 
gle between the American Federation of Labor and the Committee for Industrial 
Organization. The second of this group of articles surveys the questions raised in the 
enforcement of the Act’s prohibition against “unfair labor practices” interfering with 
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the free exercise of the employees’ right of self-organization. The third article con- 
siders the duty imposed by the Act on the employer to bargain collectively with the 
employee representatives. 

The adoption of the Wagner Act has led, as is well known, not only to a marked 
extension in unionization but also to the execution of a large number of collective 
labor agreements. A group of four articles deals with some of the principal problems 
arising out of these developments. Any agreement establishing rules to govern so 
complex a relationship as that of employer and employee in modern industrial life 
is almost surely destined to give rise to dispute as to its meaning and application. 
Accordingly, it becomes important to determine what machinery is provided in the 
agreement itself for the adjustment of such disputes. While provision for such 
machinery has long characterized agreements of this sort, the recent vast extension 
in their number has made it of interest to ascertain how this problem is being handled 
under the new agreements. Such is the purpose of the first article in this group. 
However adequate the machinery provided for dispute adjustment, it may be antic- 
ipated that occasions will occur when either it fails to function or its judgments are 
ignored. The second of these articles briefly surveys the somewhat limited body of 
law developed by the courts which have been called upon to give judicial enforcement 
to collective agreements and then proceeds to consider the possibility of establishing 
extra-judicial agencies to enforce them, concluding with the proposal of a plan to this 
end. The third article of this group depicts the procedure through which union 
determinations of policy and action are arrived at, a little-known subject of obvious 
importance to an understanding of the operation of the collective bargaining process. 
The fourth article deals succinctly with the adjustments in personnel policies which 
the Wagner Act and the developments following upon it are requiring of employers. 

Opposition to the Act has, in recent months, taken form in a growing demand 
for its amendment, principally directed toward placing duties on employees and their 
organizations.’ So various have been the proposals of amendment that the considera- 
tion of all has seemed impracticable. Instead, an article is presented stating the case 
for a representative group of such proposed amendments. This is succeeded by a note 
containing an excerpt from an address by Chairman Madden of the National Labor 
Relations Board in which he states what is believed to be the basic objection to most 
proposals for amendment on the part of those who object to the imposition of duties 
on labor under the Act. 

So frequently has British procedure in the handling of industrial disputes been 
referred to as a model worthy of emulation in this country that the concluding article 
of the symposium is devoted to a portrayal of the evolution of British policy and 
practice in this field during the past century. 


* An important exception is a bill recently introduced by Senator Wagner which, if enacted, would 
strongly reinforce the sanctions of the Act. The bill (S. 3390) provides that government contractors and 
sub-contractors (including recipients of loans and grants from the federal government) shall agree to com- 
ply with all rulings and certifications of the NLRB. A like bill (H. R. 9745) has been introduced in the 
House by Representative Healey. 
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II 


The National Labor Relations Act of July 5, 1935, derives principally from three 
sources in the experience of the federal government as intervenor in industrial dis- 
putes, although, it need scarcely be added, these do not constitute its only ventures in 
this field.2? The first of the three was the work of the National War Labor Board, 
active from April 1918 until August 1919. This board had for its chief purpose the 
settlement “by mediation or conciliation” of labor controversies in necessary war 
industries. The contribution of this board most significant in this context was its 
adoption of the policy of forbidding employer interference with the right of em- 
ployees to organize and bargain collectively and employer discrimination against 
employees engaging in lawful union activities. 

The second important source in experience basic to the Wagner Act was that 
derived under the Railway Labor Act of 1926 and the amendments thereto adopted 
in 1934. The 1926 Act, in turn the outgrowth of earlier legislation that had not 
functioned satisfactorily, provided an elaborate machinery of boards for mediation, 
arbitration, and fact-finding in disputes between railroads and their employees. This 
act gave federal legislative sanction to the right of employees to bargain collectively 
free from interference, influence, or coercion. Inquiry in 1933 by the Federal Co- 
ordinator of Transportation revealed that, despite this legislation, company unions 
had been fostered on a large scale by the railroads. Under the Emergency Transpor- 
tation Act of 1933 and under the 1934 amendments to the Railway Labor Act de- 
signed to implement collective bargaining and to suppress the company union, the 
movement for self-organization among railroad employees was given great impetus. 
Of special pertinence to the Wagner Act was the development of a system of elec- 
tions for the purpose of determining employee representatives under the supervision 
of the National Mediation Board (the analogue in the railroad field to the present 
National Labor Relations Board). 

The third and most important precursor of the present law is, of course, the 
famous Section 7(a) of the National Industrial Recovery Act. That section required 
that codes of fair competition, established under the NIRA, should contain the 
following conditions: 

“(1) That employees shall have the right to organize and bargain collectively through 
representatives of their own choosing, and shall be free from the interference, restraint, or 
coercion of employers of labor, or their agents, in the designation of such representatives 
or in self-organization or in other concerted activities for the purpose of collective bargain- 
ing or other mutual aid or protection; 

“(2) That no employee and no one seeking employment shall be required as a condi- 
tion of employment to join any company union or to refrain from joining, organizing, or 
assisting a labor organization of his own choosing; . . .” 

* For a succinct statement of the legislative background of the Wagner Act, see NLRB, First ANNUAL 
Report (1936) 1-8. See also TwentieTH CenTury Funp, INnc., LaBor AND THE GOVERNMENT (1935); 


Lorwin AND Wusnic, Lasor ReLations Boarps (1935). 
No attempt at complete documentation will be made in this note. 
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As will be recalled, in the summer of 1933 the process of codification was antic- 
ipated by the President’s Re-employment Agreement which included the conditions 
quoted above. The need for some agency to handle labor controversies under this 
agreement and under the codes led to the creation by President Roosevelt on August 
“5» 1933, of the National Labor Board, comprising representatives of labor and indus- 
try, with Senator Wagner acting as impartial chairman. Although special boards 
for certain industries were created either under their codes or by executive order, the 
National Labor Board took jurisdiction of alleged violations of Section 7(a) in all 
other industries. Operating through 20 regional boards, comparable in structure to 
the National Board, it was successful in settling or averting over 1600 strikes, 
although handicapped by the informal character of its authority, inadequately de- 
fined relationships with the NRA and with the special boards, the lack of any direct 
sanction for its recommendations, and the notorious ambiguities of Section 7(a). 
The Board frequently utilized the device of elections to determine employee repre- 
sentatives and, through its decisions involving this and other problems incident to 
the establishment of free collective bargaining, broke ground for the boards succeed- 
ing it. 

The successor to the National Labor Board was the first National Labor Rela- 
tions Board, established by the President under authority of Public Resolution 
No. 44, approved on June 19, 1934. This resolution was adopted to give legislative 
basis to the activities which the National Labor Board had been pursuing under 
executive order. The new Board’s jurisdiction was based on Section 7(a) of the 
National Industrial Recovery Act and hence when that statute was extinguished by 
the Supreme Court in May, 1935, the Board’s activities were terminated. In the 
meantime, however, it had carried forward the work of its predecessor, although sub- 
ject to many of the same handicaps. This board developed still further the employee 
election device, conducting elections in 579 employee units in its eleven months of 
activity. 

At the time of the adoption of the joint resolution authorizing this board, there 
had been pending in Congress a bill introduced by Senator Wagner, substantially 
along the lines of the present Wagner Act. This bill was reintroduced by him in the 
Senate on February 21, 1935, and in the House by Representative Connery on Febru- 
ary 28. After a legislative consideration indicated in the footnote below,® the bill 
was approved by both houses on June 27, 1935 and signed by the President on July 5. 

* Hearings were held before the Senate Committee on Education and Labor on March 11-14, March 
15-19, and March 21-April 2; and before the House Committee on Labor on March 13, 14, 19, 20, 28, 
and April 3-4. On May 2, 1935, the bill was reported by the Senate Committee, with minor amendments. 
Sen. Rep. No. 573, 74th Cong., 1st Sess. After debate, it was passed by the Senate on May 16, 1935, 
without amendment, by a vote of 63 to 12. 79 Conc. Rec. 7846-7855, 7858, 7877, 7848-7960, 7967- 
7980 (1935). The bill was reported by the House Committee on Labor on May 21, 1935. H.R. Rep. No. 
972. It was thereafter recommitted, and subsequently reported with further amendments on June 10, 
1935. H. R. Rep. No. 1147. The bill was extensively debated on the House floor and passed with 
amendments on June 19, 1935, without a record vote. 79 Conc. Rec. 10057-10092, 10094-10111. After 


conference, the bill was approved by both houses on June 27, 1935, 79 Conc. Rec. 10668, 10704-10705; 
Conr. Rep. No. 1371. (Information taken from NLRB, Firsr ANNuaL Report (1936) 9.) 
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Ill 


The structure of the National Labor Relations Act, unlike that of most of the 
important enactments of the New Deal, is relatively simple. The substantive objective 
of its draftsmen was to provide a direct legislative prohibition of the practices which 
had been attacked, through the medium of codes of fair competition, by Section 7(a) 
of the NIRA. The proceedure adopted to sanction this prohibition was the same as 
that provided in the Federal Trade Commission Act and a number of subsequent 
regulatory statutes: the creation of a quasi-judicial body, empowered to investigate 
charges, to institute proceedings against offenders, to hold hearings therein, and to 
issue orders enforceable only by application to the courts. 

The Act contains sixteen sections. Section 1 is a preamble, declaring the ex- 
periential basis and the policy of the Act; Section 2 contains definitions; Sections 3, 4, 
and 5 provide for the creation of the National Labor Relations Board, its personnel, 
and its administrative machinery; and Section 6 gives the Board rule-making power. 
Section 7 declares the right of employees to self-organization and collective bargain- 
ing; and Section 8 defines as “unfair labor practices” certain acts by employers cal- 
culated to impair the rights granted to employees by Section 7. Section g deals with 
the determination of employee representatives for collective bargaining purposes. 
Section 10 prescribes the procedure to be followed by the Board when violations of 
Section 8 are charged and provides for judicial enforcement and review of the 
Board’s orders. Section 11 confers investigatory powers on the Board. Section 12 
subjects to fine or imprisonment persons impeding the Board in the exercise of its 
functions. Section 13 declares that nothing in the Act shall be construed to interfere 
with the right to strike. Sections 14, 15, and 16 contain customary formal clauses 
providing for conflicting legislation, separability of unconstitutional provisions, and 
the title of the Act. In the succeeding paragraphs a brief commentary will be made 
on the principal sections listed above. 


Section 1. The first three paragraphs of this section recite the experience leading 
to the enactment of the statute. The denial by employers of the right of employees 
to organize and the refusal to bargain collectively with them is said to lead to strikes 
and other forms of industrial discord which burden or obstruct commerce by impair- 
ing the functioning of its instrumentalities, by affecting the flow or prices of raw , 
materials or processed goods in commerce, or by diminishing purchasing power for 
goods flowing in commerce. The inequality in bargaining power between the un- 
organized employee and the corporate employer is said to burden and affect the flow 
of commerce and to accentuate business depressions. The protection by law of the 
right to organize and bargain collectively is stated to have been proved by experience 
to remove sources of industrial strife, encourage the friendly settlement of disputes, 
and restore equality of bargaining power. Following these recitals, the policy of the 
United States is declared to be the elimination or mitigation of obstructions to the 
free flow of commerce by encouraging collective bargaining and assuring to workers 
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“full freedom of association, self-organization, and designation of representatives of 
their own choosing” for collective bargaining purposes. 

Section 2. Of the eleven terms‘ defined for the purposes of the Act in this section, 
only those which in substance define the scope of the Act will be noted here. The 
definition of “employer” excludes the United States, states and their political sub- 
divisions, employers subject to the Railway Labor Act, and labor organizations 
(except as to their own employees). “Employee” is defined to include persons whose 
work has ceased because of a labor dispute or unfair labor practice and to exclude 
agricultural laborers, domestic servants, and persons employed by their parents or 
spouses. “Commerce” is defined to mean interstate or foreign “trade, traffic, com- 
merce, transportation or communication”; “affecting commerce,” to mean “in com- 
merce, or burdening or obstructing commerce or the free flow of commerce or having 
led or tending to lead to a labor dispute” having such result. 

Section 3. The National Labor Relations Board created by this section is com- 
posed of three members, appointed by the President for terms of five years (two of 
the original appointees having terms of one and three years, respectively). The chair- 
man is designated by the President. Board members may be removed by the Pres- 
ident, upon notice and hearing, for “neglect of duty or malfeasance in office” only. 

Sections 7 and 8. These sections together comprise the substantive core of the 
Act, all other provisions being designed to implement them. Section 7, as has been 
seen, declares the right of employees to self-organization and to bargain collectively 
through representatives of their own choosing, language which echoes that of Section 
7(a) of the NIRA. But whereas Section 7(a) declared the right of employees in 
general terms, Section 8, in its definition of unfair labor practices, gives specification 
to the duties of employers. Five unfair practices are set forth, the first being a 
catch-all forbidding employers “to interfere with, restrain or coerce employees in the 
exercise of the rights guaranteed in Section 7.” The second forbids domination or 
interference with the formation or administration of any labor organization or the 
contribution of support to it. The third forbids discrimination as to terms, tenure or 
conditions of employment “to encourage or discourage membership in any labor 
organization.” Since this provision would preclude closed shop agreements, a proviso 
excepts from its operation such agreements when not made with an employer- 
dominated labor organization. The fourth practice proscribed by the Act is the dis- 
charge of, or discrimination against, an employee for having filed charges or testified 
under the Act. The fifth practice, refusal to bargain collectively with the employee 
representatives, unlike the preceding provisions, places an affirmative duty on the 
employer. It should be noted that the duty is to bargain, not to agree. The uncer- 
tainties encountered in the administration of Section 7(a) of the NIRA with respect 
to the identification of the employee representative having pointed the need for 


*The terms defined in the Act but not discussed in the text are: “person,” “representatives,” “labor 


organization,” “unfair labor practice,” “labor dispute,” ‘National Labor Relations Board,” “old Board.” 
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machinery for this purpose, provision is made for such in Section 9, to which Section 
8(5) is made expressly subject. 

Section 9. Paragraph (a) of this section adopts the principle of “majority rule” 
by providing that the representatives chosen for collective bargaining purposes by the 
majority of the employees “in a unit appropriate for such purpose, shall be the 
exclusive representatives of all the employees in such unit.”® Paragraph (b) imposes 
on the Board the duty of determining whether the appropriate unit shall be “the 
employer unit, craft unit, plant unit, or sub-divisions thereof.” Paragraph (c) au- 
thorizes the Board to investigate any controversy “affecting commerce” concerning 
representation and to certify the representatives designated or selected. In so doing, 
it is empowered to “take a secret ballot of employees, or utilize any other suitable 
method.” 

Section 10. This section sets forth the procedure to be followed by the Board in 
the prevention of unfair labor practices “affecting commerce.” Paragraph (a) de- 
clares the Board’s power to be exclusive. Paragraph (b) authorizes the Board to 
institute proceedings by complaint against any person charged with having engaged 
in unfair labor practices. Provision is made for the holding of a hearing before the 
Board or a designated agent on the charges. In such proceedings “the rules of 
evidence prevailing in courts of law or equity shall not be controlling.” Paragraph 
(c) provides that if the Board is of the opinion that the person complained of is 
guilty of an unfair labor practice it “shall state its findings of fact and shall issue . . . 
an order requiring such person to cease and desist from such unfair labor practice, 
and to take such affirmative action, including reinstatement of employees, with or 
without back pay, as will effectuate the policies” of the Act. 

Violation of the Board’s order itself carries no penalty, but paragraph (e) em- 
powers the Board to petition any United States Circuit Court of Appeals having 
jurisdiction for the enforcement of its order. The court’s action shall be based on 
the record of the proceeding before the Board, and the “findings of the Board as to 
the facts, if supported by evidence, shall be conclusive.” However, leave may be ob- 
tained to introduce additional evidence where reasonable grounds for failure to intro- 
duce it in the hearing before the Board can be shown. 

Paragraph (f) authorizes “any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief sought” to obtain a review in the 
Circuit Court of Appeals having jurisdiction. Paragraph (i) provides that petitions 
filed under the Act shall be heard “expeditiously,” if possible within ten days. 

Section 11. This section implements the Board’s investigatory powers by granting 
it power to issue subpoenas to witnesses and for the production of evidence and also 
provides for the administration of oaths. The Board may resort to the federal district 
courts for orders requiring obedience to its subpoenas. 


5 A proviso declares, “That any individual employee or group of employees shall have the right at any 
time to present grievances to their employer.” 
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IV 


The principal office of the National Labor Relations Board is fixed in Washing- 
ton by Section 5 of the Act, but the Board has taken advantage of authority conferred 
upon it by Section 4(a) to continue a system of regional offices which had been in 
existence under the old Board. There are now twenty-two such offices, each headed 
by a full-time “regional director.” The regional director, under the supervision of 
the Washington office, is in charge of “labor relations work, investigating charges of 
commission of unfair labor practices and petitions for certification of representatives, 
attempting to secure compliance with the law without formal procedure, issuing 
complaints, or refusing to issue complaints, upon the recommendation of the regional 
attorney, setting dates for hearing and arranging for the holding of hearings, and 
holding elections as agent of the Board.”® 

Upon the filing of a charge with the regional director that an employer has en- 
gaged in an unfair labor practice, he undertakes a thorough preliminary investigation 
of the charge (which is not made public at this stage of the proceedings). If the 
charge seems to him unfounded he will refuse to issue a complaint (an action subject 
to Board review). Where the charge seems sustained by evidence, the director at- 
tempts to secure voluntary compliance by the employer. Where this fails, he issues 
a formal complaint, giving notice of hearing before one of the trial examiners. The 
respondent may file an answer to the complaint and any interested person or labor 
organization may intervene. The hearings are public, witnesses being examined 
under oath. The Board is represented by counsel, usually the regional attorney, upon 
whom rests the responsibility of proving the allegations of the complaint. The trial 
examiner may examine any witness and call witnesses himself. Although, as has 
been seen, the Board is not bound by legal rules of evidence, the Board has declared 
that its policy is not to disregard these rules wholly but to apply them liberally.’ 
Oral arguments and written briefs are permitted. 

Following the hearing, the trial examiner is required to file an “intermediate re- 
port” which is served on the parties. This report contains the examiner’s findings of 
fact and his recommendations as to the disposition of the case. Any party may file 
exceptions to the report with the Board. After the report is filed and the time (ten 
days) for filing exceptions has expired, the Board will either decide the matter on 
the record (or after the filing of briefs or oral argument) or may order the taking 
of further evidence. The Board occasionally permits, in important cases, the filing of 
charges directly with it and sometimes transfers a proceeding for hearing before the 
Board itself. 

Proceedings for the determination of representatives for collective bargaining pur- 
poses under Section 9 are instituted by the filing of a petition with the regional 
director for investigation of a controversy concerning representation. The regional 
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° NLRB, Firsr Annuat Report (1936) 16. My description of the Board’s organization and procedure 
represents a condensation of a fuller statement appearing in this Report at pp. 14-28. 
"Id. at 23. 
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director makes a preliminary investigation of the allegations of the petition and 
recommends to the Board whether a proceeding should be instituted. If the Board 
believes that a proceeding is called for it directs the regional director to conduct a 
formal investigation and provide for a hearing. In these proceedings the Board’s 
counsel does not act as prosecutor, merely introducing evidence to sustain the juris- 
diction of the Board. The facts on the issue of representation must be developed by 
the rival claimants. The substantive problems raised under this section and the pro- 
cedure adopted for the determination of representatives by election or otherwise are 
discussed in Professor Rice’s article on “The Determination of Employee Repre- 
sentatives.” 


V 


In its first two Annual Reports, the Board has presented detailed analyses of the 
business coming before it. These reports are supplemented by a monthly press re- 
lease, showing the cases handled the preceding month and cumulating the figures 
for the entire period of the Board’s activity. From a release of March 1, 1938, carry- 
ing the totals forward to February 1, 1938 from the Fall of 1935 when the Board 
began activity (a 28 months’ period) the following data are taken: 


No. of Cases Workers Involved 


IE 05.55 Bogs KEK 55 9405s Kanagenadh ee pecabe 11,861 3,133,322 
I ack sce cyeeavht ts be vas bs wuN Ra ey hake ee eas 8,614 1,770,709 
By agreemnt of both parties ..................000005. 4,833 1,089,098 
ata ee Rs SA are fie eats aan SLE 1,305 165,081 
Pe ED chia 2a Sees a eel Se 2,032 393,526 


By order to cease and desist, compliance before order, 
certifications or refusal to certify, transfer to other 
RRR TS SRE Rae Reman Nee aN 444 123,004 
cet op csc, UTERO ie Pe et 3,247 1,352,513 


Of the cases handled, 1,372 were strike cases involving 244,275 workers, and, of 
these, 1,060 were settled. 173,308 workers were reinstated after strikes and lock-outs. 
The Board’s action averted 505 threatened strikes, involving 127,286 workers. 8,342 
workers were reinstated after discriminatory discharge. 1,000 elections by secret 
ballot were held under Board supervision in which 360,228 valid ballots were cast. 
All but 88 of these elections were conducted in the 10 months’ period following the 
validation of the Act by the Supreme Court on April 12, 1937. A total of 3,684 elec- 
tion petitions, joined in by 1,364,701 workers, have been received by the Board. 

The unfair labor practices enumerated in Section 8 which have afforded the most 
grist for the Board’s mill have been the third (discrimination against employees 
for union activity) producing 3,799 cases, and the fifth (refusal to bargain col- 
lectively) producing 2,683 cases. In all cases involving unfair labor practices, the 
Board includes in its complaint a charge of violation of the catch-all prohibition 
contained in Section 8(1), but in relatively few cases is this the sole allegation. 
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The rate of new business, though diminishing, remains high. The cases received 
during the last four months for which releases have been obtained number as fol- 
lows: October, 1,063; November, 915; December, 684; January, 682. 


VI 


The articles devoted to problems arising in the interpretation and application of 
the Act are concerned only to a limited degree with the antecedent questions of the 
constitutional scope and bases of the powers it confers. The Supreme Court decisions 
relating to these questions have already been accorded such exhaustive consideration 
in legal periodical literature that only the brief treatment which follows has been 
provided in this symposium, since a detailed study would have been possible only 
at the sacrifice of matter which has not been accorded such thorough discussion 
elsewhere. 

At the inception of the Board’s activities it was met with a barrage of suits in the 
federal district courts to restrain proceedings under the Act. Most of these suits were 
dismissed by the district courts, and those injunctions which were granted were re- 
versed by all except the Circuit Court of Appeals for the First Circuit. The question 
of the power to enjoin the conduct of Board proceedings was finally determined in 
Myers v. Bethlehem Shipbuilding Corp., Ltd.,8 holding constitutional the statutory 
grant of exclusive jurisdiction to the Board, subject only to judicial review after the 
administrative procedure had been followed. 

Before this decision was reached, however, five cases® had been decided by the 
Supreme Court (dividing five to four in all but one case’®) upholding the validity of 
the Board’s orders. The three chief lines of attack on their constitutionality were the 
following: (1) that the Act’s substantive requirements deprive the employer of 
liberty of contract without due process of law in violation of the Fifth Amendment; 
(2) that its procedural provisions are also violative of that amendment; and (3) that 
the application of the Act to manufacturing industries is unwarranted by the com- 
merce clause which affords the constitutional basis for the Act. 

The contention that the employer was arbitrarily deprived of liberty of contract 
was answered by the assertion of the right of employees to organize for the redress 
of grievances and the promotion of labor agreements and the conclusion that “re- 


®58 Sup. Ct. 459, decided Jan. 31, 1938, by a unanimous court. 

° NLRB v. Jones & Laughlin Steel Corp., 301 U. S. 1 (1937); NLRB v. Fruehauf Trailer Co., id. 49; 
NLRB v. Friedman-Harry Marks Clothing Co., id. 58 (to which is appended the dissent from the deci- 
sion in all three cases); Associated Press v. NLRB, id. 103; Washington, Virginia & Maryland Coach Co. 
v. NLRB, id. 142. 

” The decision in the Coach Co. case, supra note 9, was unanimous. Not only was there no substantial 
commerce issue raised in this case, but the justices dissenting in the other cases seemed content to permit 
restraints on the liberty of contract of public carriers which they deemed improper in the case of private 
industry, although in their dissent on this point, 301 U. S. at 101-103, they relied on Adair v. U. S., 208 
U. S. 161 (1908) (federal act penalizing discharge by interstate carrier for union membership invalid). 

“In Associated Press v. NLRB, supra note 9, it was urged that the application of the Act operated to 
abridge the freedom of the press guaranteed by the First Amendment. The decision that it did not evoke 
a vehement dissent. The Board’s order in NLRB v. Jones & Laughlin Steel Corp., supra note 9, that 
employees be reinstated with back pay was attacked as a deprivation of the right to trial by jury 
guaranteed by the Seventh Amendment. This contention was dismissed on the ground that the Amend- 
ment applied only to actions at common law and not to statutory causes. 
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straint for the purpose of preventing an unjust interference with that right cannot 
be considered arbitrary or capricious.”!? It was pointed out that the Act does not 
compel agreements between employers and employees’*® nor “interfere with the 
normal right of the employer to select its employees or to discharge them,” limiting 
only the power of the employer to intimidate or coerce its employees “under cover 
of that right.”’* The contention that the Act is one-sided was dismissed on the 
ground that it related not to Congressional power but to Congressional policy.1® 

The attack on procedural provisions of the Act was accorded scant attention. 
They were found not “to offend constitutional requirements governing the creation 
and action of administrative bodies”!* and to provide adequate opportunity to secure 
judicial protection against arbitrary action in accordance with well-settled rules 
applicable to administrative agencies.”!7 

By far the most difficult problem posed by the Act was the extent of the Board’s 
jurisdiction under the statutory grant of power to prevent unfair labor practices 
“affecting commerce.” Section 1, in describing the evils which the Act was designed 
to combat, sought to establish, by its emphasis upon obstructions to the “flow” of 
materials “from” and “into” the channels of interstate and foreign commerce, that 
protection to such commerce required the curbing of industrial strife in industries 
receiving and supplying those materials. Obviously the work of the Board would 
have been of little significance had its jurisdiction been strictly confined to disputes 
occurring among workers themselves engaged in commerce, especially in view of the 
already-existing Railway Labor Board. However, to extend the Board’s jurisdiction 
beyond this limited group required acceptance by the Supreme Court of the proposi- 
tion that labor disputes in manufacturing industries bore so direct a relation to 
interstate commerce as to justify the application of this measure to prevent them. 

Precedent, as usual, was Janus-faced. Favorable to the Board’s contention were 
such decisions as the Coronado Coal Co. cases,'* applying the Sherman Act to labor 
union activities in the coal mining industry; Stafford v. Wallace,'® sustaining the 
Packers and Stockyards Act; Chicago Board of Trade v. Olsen,?® sustaining the 
Grain Futures Act; and the The Shreveport Case,” validating federal regulation of 
intrastate raliroad rates found to affect interstate rates. Opposed to the Board’s con- 
tention were the oft-distinguished Knight Co.** case, denying the applicability of the 
Sherman Act to manufacturing industries; the Schechter case,?* holding NRA 
regulation of trade practices in the New York poultry trade beyond the scope of the 
commerce power; and especially the formidable Carter Coal Co.** case, reaching a 
like result as to regulation of hours and wages under the Bituminous Coal Con- 


servation Act of 1935. 


% NLRB v. Jones & Laughlin Steel Corp., 301 U.S. at 44. 


81d. at 45. “1d. at 45-46. 

% Id. at 46. 18 Ibid. Id. at 47. 

*% United Mine Workers v. Coronado Coal Co., 259 U. S. 344 (1922); Coronado Coal Co. v. United 
Mine Workers, 268 U. S. 295 (1925). 258 U. S. 495 (1922). 

*° 262 U. S. 1 (1923). 1334 U. S. 342 (1914). 


“=U. S. v. E. C. Knight Co., 156 U. S. 1 (1895). ™ Schechter Corp. v. U. S., 295 U. S. 495 (1935). 
** Carter v. Carter Coal Co., 298 U. S. 238 (1936). : 
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Of the five NLRB cases first reaching the Supreme Court, two presented no real 
problem under the commerce clause, since one involved the Associated Press, en- 
gaged in the business of interstate communication, and the other an interstate bus 
line. Of the other three cases, one involved the Jones & Laughlin Steel Corporation, 
a large and vertically integrated steel producer, employing over half a million men, 
including 10,000 in the plant where the dispute arose; a second involved the Fruehauf 
Trailer Co., the largest trailer manufacturer in the United States, which sold over 
80% of its products outside the state of manufacture; and the third, the Friedman- 
Harry Marks Clothing Co., a men’s clothing manufacturer employing 800 men and 
doing a $2,000,000 business, obtaining most of its materials and shipping most of its 
products interstate. 

The divergence of opinion in the Court was sharpest on the commerce clause 
issue. The majority view was developed in the Jones & Laughlin case, the other 
cases being decided on its authority without discussion beyond a recital of the find- 
ings of the Board. The Court, in an opinion by the Chief Justice, refused to confine 
Congressional power to those “transactions which can be deemed te be an essential 
part of a ‘flow’ of interstate and foreign commerce”®® and thus liberated the problem 
from the restrictions which too literal adherence to that metaphor would have im- 
posed. Instead, it stated the test to be whether activities, though “intrastate in char- 
acter when separately considered,” had “such close and substantial relations to 
interstate commerce that their control is essential or appropriate to protect that com- 
merce from burdens or obstructions.”*® Turning to the facts of the case under con- 
sideration, it found that the stoppage of the Steel Corporation’s “manufacturing 
operations by industrial strife would have a most serious effect upon interstate com- 
merce. In view of respondent’s far-flung activities it is idle to say that the effect 
would be indirect or remote. It is obvious that the effect would be immediate and 
might be catastrophic.”*7 

The dissenters, selecting the Clothing Co. case, on which to base their argument, 
observed the inconsequential place of the company in its industry and the extended 
chain of events necessary before the dispute in which the Board was called to inter- 
vene would affect the volume of goods moving in interstate commerce, and con- 
cluded by asserting that “a more remote and indirect interference with interstate 
commerce or a more definite invasion of the powers reserved to the states is difficult, 
if not impossible, to imagine.”*® 

How “close and substantial” must be the effect upon interstate commerce of a 
particular action to bring it within the scope of federal power is left by the Court to 
be determined as the individual case arises. But as the Board, in its Second Annual 
Report, pointed out, “it is clear from these decisions that neither size, interstate ram- 
ifications, relative portion in the industry, character of commodity produced, nor 
number of men employed, is a controlling factor.”°® 


*® NLRB v. Jones & Laughlin Steel Corp., 301 U. S. at 36. 

* 1d. at 37. Id. at 41. 
*8 NLRB v. Friedman-Harry Marks Clothing Co., 301 U. S. at 97. 
2° NLRB, SEconp ANNUAL REPorT (1937) 56. 
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Since this statement, another Supreme Court decision has dealt with the jurisdic- 
tional problem: Santa Cruz Fruit Packing Co. v. National Labor Relations Board,>° 
decided March 28, 1938. The Packing Co. was ordered by the Board to cease and 
desist from certain unfair labor practices and to reinstate certain discharged em- 
ployees with back pay. The Board secured an affirmance of its order by the Circuit 
Court of Appeals for the Ninth Circuit, one judge dissenting, and this judgment 
was affirmed in turn by the Supreme Court. The bulk of the company’s “pack” was 
comprised of products grown in California and only 37% was shipped in interstate 
and foreign commerce. The Court held without merit, “in view of the interstate com- 
merce actually carried on by petitioner,” a distinction based on the fact that here 
there was no continuous flow of interstate commerce through the state. The Court 
insisted that it had not abandoned the requirement that a “direct and substantial 
relation to interstate commerce” be shown “to justify federal intervention for its 
protection” but stated that “the criterion is necessarily one of degree and must be so 
defined” even though “this does not satisfy those who seek for mathematical or 
rigid formulas.” It found justification for its decision in the immediate disruption 
of interstate trade resulting from the strike called upon the discharge of petitioner’s 
employees for union activities. 

Justices Butler and McReynolds, the remaining two of the four dissenters in the 
earlier cases, dissented once more in an opinion by the former, plaintively—and 
vainly—calling upon the majority for a “statement as to whether it meant to overrule 
the Carter case.” 

The decisions of the Supreme Court on the jurisdictional issue have provided the 
Board sea-room aplenty, though they afforded no fixed points for it to steer by. For 
its hearings, the Board has been careful to provide substantial evidence as to the 
character of the business done by the respondents, being aided in this task by the 
work of its Division of Economic Research which prepares evidence indicating juris- 
diction in border-line cases.** Few cases in which the Board has asserted jurisdiction 
seem more vulnerable to attack on jurisdictional grounds than the Santa Cruz case. 
Yet the fact that the Board in that and comparable cases has intervened in the affairs 
of industries handling a large volume of intrastate business promises to give rise to 
a serious jurisdictional problem as the number of states adopting acts similar to the 
Wagner Act increases.** There is now pending before the Wisconsin Supreme 
Court a case in which the jurisdiction of the Wisconsin Labor Relations Board has 
been questioned as to an industry doing both intra- and interstate business.°* What- 
ever the result of that case, administrative cooperation between the national and 

state boards would seem essential to the efficient functioning of a comprehensive 
system of regulation. 
D. F. C. 


*° Reported in 2 Lazor Ret. Rep., April 4, 1938, p. 156. 

*! For a description of the functions of this division, see NLRB, Seconp ANNUAL REPoRT (1937) 41-47. 

“Such acts have been passed in Utah, Wisconsin, New York, Massachusetts and Pennsylvania. 

* Wis. LRB v. Fred Rueping Leather Co. The decision of the lower court upholding jurisdiction is 
reported in 1 Lasor Rex. REP. 322 (1937). 











THE DETERMINATION OF EMPLOYEE 
REPRESENTATIVES* 


WiuiaM Goruam Rice, Jr.t 


Any sort of popular action through representatives stands upon decisions as to 
(1) the constituency (further, if the selection is by ballot, the voters); and (2) the 
selection of representatives (by balloting or by some other method of indicating 
choice). These fundamental decisions’ concerning employee representation under 
the National Labor Relations Act are left within wide limits to the discretion of the 
National Labor Relations Board.? Indiscreet treatment of these vital and often 


t+ A.B. 1914, A.M. 1915, LL.B., 1920, S.J.D., 1921, Harvard University. Professor of Law, University 
of Wisconsin Law School. Assistant General Counsel, National Labor Board, 1934; General Counsel, (first) 
National Labor Relations Board, 1934: United States Labor Commissioner and Member of Governing 
Body, International Labor Organization, 1935-1936. 

* Citations herein of labor relations board (national and state) decisions are far from exhaustive. If 
the writer has missed any significant cases, he begs the reader’s indulgence in view of the ever increasing 
frequency of the decisions of the several boards. Roughly twice as many representation determinations 
were made by the NLRB in the six months August 1937-January 1938 as in the preceding two years. 
Representation cases are now far outnumbering unfair labor practice cases. “Before validation of the 
NLRA by the Supreme Court on April 12, 1937, the Board had conducted 88 elections . . . 5 per month. 
In the ten months succeeding April 12, 912 elections have been held, an average of 91 per month.” NLRB 
Release R-669 (March 1, 1938). 

+ And others answering: Who may ask for the setting in operation of the procedure itself? What 
sort of controversy calls for a determination by the Board? What obstacles, such as an existing contract 
or a recent selection of representatives, may stay the Board’s making of decisions? 

* National Labor Relations Act, 49 Stat. 449 (1935), 29 U. S. C. A. (1937 Supp.) §§151-166 (herein- 
after cited as the “NLRA”), provides: 

§9. (a) Representatives designated or selected for the purposes of collective bargaining by the majority 
of the employees in a unit appropriate for such purposes, shall be the exclusive representatives of all the 
employees in such unit for the purposes of collective bargaining in respect to rates of pay, wages, hours of 
employment, or other conditions of employment: Provided, That any individual employee or a group of 
employees shall have the right at any time to present grievances to their employer. 

(b) The Board shall decide in each case whether, in order to insure to employees the full benefit of 
their right to self-organization and to collective bargaining, and otherwise to effectuate the policies of this 
Act, the unit appropriate for the purposes of collective bargaining shall be the employer unit, craft unit, 
plant unit, or subdivision thereof. 

(c) Whenever a question affecting commerce arises concerning the representation of employees, the 
Board may investigate such controversy and certify to the parties, in writing, the name or names of the 
representatives that have been designated or selected. In any such investigation, the Board shall provide 
for an appropriate hearing upon due notice, either in conjunction with a proceeding under section 10 or 
otherwise, and may take a secret ballot of employees, or utilize any other suitable method to ascertain such 
representatives. 

(d) Whenever an order of the Board made pursuant to section 10 (c) is based in whole or in part 
upon facts certified following an investigation pursuant to subsection (c) of this section, and there is a 
petition for the enforcement or review of such order, such certification and the record of such investigation 
shall be included in the transcript of the entire record required to be filed under subsections 10 (e) of 
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intricate problems would destroy at its base the structure planned for the furtherance 
of collective bargaining. 

We well know from experience of government that in making these decisions 
popular will is often perverted. Gerrymandering is our term for one sort of unfair 
decision regarding the constituency. Stuffing the ballot box is one sort of perversion 
of the procedure of choice. The employees’ representative for negotiating with the 
employer must be fairly chosen; else the representative will not be respected by the 
employer or the workers. 

Personal duels, party riots, and military wars have been fought over boundaries, 
systems of government, and choices of rulers times out of mind, because there was 
no accepted way or no fairly administered procedure for settling these urgent differ- 
ences of interest. But in the labor relations system that we are evolving in the 
United States the determination of workers’ representation has tended to prevent 
such outbreaks. For thanks to the combination of flexibility and consistency that 
characterizes the determinations of the National Labor Relations Board, and the 
combination of fairness and firmness that marks its administration of elections, par- 
tiality and corruption do not enter in to block the democratic process. 

These questions of industrial government are settled quasi-judicially; that is, 
after disinterested persons have heard and weighed all the evidence, they determine 
who is the desired representative or fix the procedure suitable to get the evidence 
necessary for their decision. When the evidence is obtained, they certify the repre- 
sentative, whenever any is chosen within the terms of the statute. The election 
machinery is entirely in the hands of non-contestants and non-partisans whose only 
desire is to have it work fairly and efficiently to record the wishes of the employees. 
This is a perfection of cadre never yet attained in popular government; it assures 
avoidance of the cruder forms of maladministration of elections. 

But neutrality alone is not enough. Elections require of the election commission 
something more than honesty. Only a wise solution of the problems they present 
can establish a satisfactory representation of the employees’ interests.* 


1. How Far Is RepresENTATION WITHIN THE NLRB’s Excrusive Autuoriry ? 


Jurisdiction over these problems must be centralized. If they were left to the 
courts, there would undoubtedly emerge at first so great a disparity of decision as to 


1o (f), and thereupon the decree of the court enforcing, modifying, or setting aside! in; whole or in part 
the order of the Board shall be made and entered upon the pleadings, testimony, and proceedings set forth 
in such transcript. 

The equivalent legislation covering railroad workers is §2 (9) of the Railway Labor Act, 44 Stat. 577 
(1926), as amended, 48 Star. 1186 (1934), 45 U. S.C. A. (1937 Supp.) §152. 

* Similar problems arise on the investors’ side, particularly in corporations: classification of stock- 
holders; voting rights; procedure of elections; etc., generally settled in detail in advance by articles of 
incorporation. Owing to personal vicissitudes of employees, outside pressures causing expansion or con- 
traction of the business, and changes of policy of management, participation of employees can be successful 
only if the pattern can be varied to fit the various and ever changing situations of different enterprises. 
Whereas fixity of property interest is basic for investors, flexibility of the sort found in the NLRB’s applica- 
tion. of NRLA §o is just as indispensable for employees’ collective participation in the government of any 
enterprise. 
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produce much discontent and criticism of the courts; and later, perhaps, a reaction, 
marked by so little imagination and so blind an adherence to past decisions without 
regard to differences in industrial conditions that the whole system would in the 
end collapse. As it is, these special problems are made the province of expert bodies 
whose decisions are reviewed by the courts with great respect*—a province which 
the courts in the first instance scrupulously avoid.5 

Representation determinations of the NLRB are reviewable® in connection with 
the fifth unfair labor practice. In United Employees’ Ass’n v. NLRB’ it has recently 
been held that they are not reviewable otherwise. This is the opinion of the Board 
itself: 


“Since no order against an employer is issued in such a proceeding [under section 9(c) ], 
there is no right of review of such certification [or refusal to certify?] in any court. If, 
however, such certification of a labor organization is subsequently used .. . to prove... 
[the unfair labor practice of] refusing to bargain collectively with the labor organization 
so certified, and a cease and desist order is issued . . . , the investigation and certification 
under section 9(c) become reviewable . . . as part of the record in the case.”8 


“In the longer history of the Railway Labor Act, representation decisions of the National Mediation 
Board have been rarely upset. The Supreme Court has approved its certification of the union receiving the 
majority of votes cast in an election, though less than a majority of those qualified to vote. Virginian Ry. v. 
System Federation No. 40, 300 U. S. 515, 560 (1937): ““Those who do not participate are presumed to 
assent to the expressed will of the majority of those voting.” This is the present rule of the NLRB; The 
Associated Press, 1 N.L.R.B. 686, 697 (1936); R. C. A. Mfg. Co., 2 id. 159, 173 (1936). Probably the 
earlier practice of both boards of requiring a majority of those eligible to vote, would likewise have been 
acceptable. Compare treatment of furloughed employees. Three Years of the Railway Labor Act (1937) 
5 I. J. A. Monruty Buty. 143, 146. The decision of the district court in Virginian Ry. Co. v. System 
Fed. No. 40, 11 F. Supp. 621 (E. Va., 1935) (car men) that, for a choice, a majority of the qualified 
voters must have voted, was not appealed. It has not been followed by the NLRB. R. C. A. Mfg. Co., supra. 

There are some other unappealed district court cases overruling the NMB in representation determina- 
tions. Three Years of the Railway Labor Act, supra. But it appears to have been overruled only twice 
by appellate courts, and never by the Supreme Court. In Brotherhood v. NMB, 88 F. (2d) 757 (App. 
D. C., 1936), the court, while disclaiming any desire to curtail the Board's “large discretionary powers in 
the conduct of elections” (p. 761), rejected its determination for failure to hold an adequate hearing. In 
Brotherhood of Ry. Clerks v. Nashville, Chattanooga, & St. Louis Ry., 94 F. (2d) 97 (6th, 1937), there 
being no finding by the Board, the facts found by the court showed that the Board’s certificate should be 
disregarded. On the other hand, great leeway is expressly accorded to the NMB in Ass’n of Clerical 
Employees v. Brotherhood, 85 F. (2d) 152, 157 (7th, 1936) (courts will interfere in Board’s determination 
of unit only if there is “fraud or other gross impropriety”); Brotherhood v. Kenan, 87 F. (2d) 651 (5th, 
1937); Nashville, C., & St. L. Ry. v. Railway Employees Dept., A.F.L., 93 F. (2d) 340 (6th, 1937). One 
may expect a like treatment of the NLRB, which, unlike the NMB, does not act without a hearing except 
by stipulation of all interested parties. 

*Cole v. Atlanta Terminal Co., 15 F. Supp. 131 (N. Ga., 1936); Lund v. Woodenware Workers 
Union, 19 F. Supp. 607, 610 (Minn., 1937). The NLRB insists on its exclusive right. National Electric 
Products Corp., 3 N.L.R.B. No. 40 (1937). Contra: McNulty y. NMB, 18 F. Supp. 484 (N. N. Y., 1936) 
(action dismissed but problem not recognized as exclusively for the Board); Grace Co. v. Williams, 20 
F, Supp. 263, 266, and Cupples Co. v. AFL, id. 894, 897 (both E. Mo., 1937). Compare Oberman and 
Co. v. United Garment Workers, 21 id. 20, 26 (W. Mo., 1937). Comment (1938) 36 Micu. L. Rev. 
844. Since the courts may not prevent the NLRB from holding §10 hearings, Myers v. Bethlehem Ship- 
building Corp., 58 Sup. Ct. 459 (1938), Newport News Shipbuilding Co. v. Schauffler, id. 466 (1938), 
they surely may not prevent §9 hearings, which eventuate in no order. Heller Bros. Co. v. Lind, 86 F. 
(2d) 862 (D. C., 1936); United Employees’ Ass’n v. NLRB, C. C. A. 3d, March 18, 1938, 2 Lasor REx. 
Rep. 132 (1938). 

*NLRA §09 (c). * Supra note 5. 

® NLRB, Seconp AnnuaL Report (1937) 105. In Wisconsin, with the same statutory provisions, the 
State Board’s refusal to hold an election was sustained, the court saying: “This court has no authority 
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If this interpretation of the Act is correct, there seems to be-need of an amend- 
ment permitting the Board’s final action on representation petitions to be reviewed, 
but only upon demand of employees. (Review at the instance of employers seems 
superfluous at any time.) Court consideration of the Board’s decision at this stage 
would have three advantages. (1) It would avoid the needless involvement of the 
employer in a (labor practice) proceeding which basically concerns a controversy 
between employees. (2) It would enable the candidate which the Board has not 
certified as exclusive representative, to obtain redress if the Board has abused its 
authority; whereas if the only review is via Section 8(5), the position of such a 
union is hopeless (a) because the Board has no duty, but only power, under Section 
10(b), to issue complaints; (b) because a proper election is often the only possible 
means of obtaining the evidence that the union is the choice of the employees which 
is necessary to prove conduct within Section 8(5); and (c) because the right of an 
uncertified claimant is not clearly reviewable even in an unfair labor practice pro- 
ceeding.® (3) For the protection of the certified union and of the employer, the 
certificate of the Board ought to be conclusive until revoked by the Board; for attack 
in a collateral proceeding direct attack should be substituted. 

Though the National Labor Relations Act gives the Board but slight guidance in 
performing this function, the Board is not altogether a pioneer. Under the Railway 
Labor Act,!° as amended in: 1934, the National Mediation Board was making repre- 
sentation determinations, often based on elections. And this technique had been 
widely used also under the National Industrial Recovery Act.’* In applying its Sec- 
tion 7(a), the Petroleum Labor Policy Board, the National Steel Labor Relations 


under the statutes to order an election (nor to stop one, so far as we can see). This discretion is committed 
to the Labor Board, subject to the restraint—if any—that there must be some evidence to sustain its 
determination that the majority representation is or is not in substantial dispute. Finding that evidence, 
the Board’s action or non-action thereon is conclusive.” United Shoe Workers v. Wisconsin LRB (Free- 
man Shoe Corp.), Dane County Circuit Court, Dec. 24, 1937. Review by the employer is of course 
denied. Ex parte Wallach’s, Inc., N. Y. Ct. App., March 18, 1938, 2 Lasor Rex. Rep. 135 (1938). 
Under the Wisconsin LRB Rules, art. III, §3, the employer is not automatically a party. 

® NLRB v. Pac. Greyhound Lines, 91 F. (2d) 458, 460 (9th, 1937) (dictum, not an unfair labor 
practice to refuse to bargain with uncertified agency); Pfister Hotel-(Wis. LRB, Aug. 30, 1937) (in case 
of real doubt it is not unfair for employer to refuse to deal with uncertified union). But compare Globe 
Mail Service, Inc., 2 N.L.R.B. 610, 620 (1937) (by reason of the fact, though apparently then unknown to 
employer, that on Sept. 29 union was choice of majority, “the respondent had a duty to bargain col- 
lectively with the representatives of the union when they called on Sept. 29”); and The Triplett Electrical 
Instrument Co., 5 id. No. 112, p. 21 (1938) (after careful investigation Board found that unit comprised 
246 persons and held that from the day the union membership reached 124 the employer’s refusal to 
bargain was an unfair practice). 

* Supra note 2. 

™ 48 Stat. 195 (1933). The President’s direction for the conduct of elections by the National Labor 
Board, Executive Order 6580, Feb. 1, 1934, is the first official recognition of the procedure of election, 
though even before then elections had been held by the NLR and other agencies charged with the enforce- 
ment of NIRA §7(a). 

Public Resolution 44, June 19, 1934, 48 Stat. 1183, under which the President set up the first 
National Labor Relations Board, gave to boards he might create the power to subpoena payrolls, without 
which elections in large plants are not feasible. The election procedure of this first NLRB is detailed in 
Functions of the NLRB and the Regional Labor Boards, §§X, XI, issued Oct. 31, 1934, and Instructions 
of March 19, 1935. On elections conducted by this and the several agencies enforcing NIRA §7(a), see 
Lorwin anp Wusnic, Lasor REtations Boarps (1935). 
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Board, the National Labor Board, and, above all, its successor, the first National 
Labor Relations Board (1934-35) made well considered decisions concerning em- 
ployee representation and developed methods for the determination of choice of 
bargaining agents, with or without balloting, as the case might require. When the 
Schechter case’® destroyed the codes of fair competition which were the base on 
which these labor boards stood, they soon disappeared. Congress, however, filled 
the breach by promptly enacting the National Labor Relations Act, which under 
various forms and names had had its consideration for over a year.1® Five states 
have followed suit by creating labor relations boards with like powers.'* 


2. THe Retation oF NLRB ro Srare Boarps 


If there is overlapping jurisdiction of national and state labor relations acts,’® it 
is nowhere more likely to cause difficulties than in the determination of repre- 
sentatives, not so much because the national and state acts differ,1® as because the 
state and national boards may, in the exercise of their separate discretions, come to 
different conclusions—particularly about appropriate bargaining units; about the 
means of obtaining trustworthy evidence of the employees’ choice; about the duration 
of the choice. Determinations by a state board in cases within the competence of the 
NLRB (assuming such determinations are constitutionally admissible) are worth 
making only if the state board has some assurance in fact that the NLRB will respect 
them. Without this assurance, state boards could not make such determinations 
without exposing their work to risk of complete discrediting by the NLRB. Actually 
such a working arrangement has been made between the NLRB and Wisconsin 
LRB, the only state board that is substantially operating in a field to which NLRB 
competence extends.’? 


Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935). 

18 See Lorwin AND WuBNIG, op. cit. supra note 11, particularly c. 9. 

“The five state labor relations acts are almost identical with NLRA in their provisions relating to 
representation. These statutes (with date of enactment) are: Utah Laws 1937, c. 55 (March 22); Wis. 
Laws 1937, c. 51 (April 15); N. Y. Laws 1937, c. 443 (May 20, effective July 1); Mass. Laws 1937, c. 
436 (May 29); Penn. Acts 1937, No. 294 (June 1). 

* This possibility is greatest in Wisconsin. The State Labor Relations Acts (1938) 51 Harv. L. Rev. 
722, 729; 1938 Wis. L. Rev. 160; Note (1938) 32 Int. L. Rev. 732; Wis. LRB v. Fred Rueping Leather 
Co., now under advisement of the Wisconsin Supreme Court. 

18 Some differences are these: (1) The Wisconsin Act, §111.09(3), contains the clause “but no com- 
pany union or officer thereof shall appear upon any ballot taken by the board” (or presumably, be 
certified as representative). The NLRB would exclude such a union probably only after a hearing and 
finding that the employer had dominated, interfered with, or supported the union (see notes 127 and 128, 
infra), whereas this formality might not be required by the Wis. LRB. Rice, The Wisconsin Labor Relations 
Act in 1937, 1938 Wis. L. Rev. 229, 252. (2) The New York Act, §705.2, requires the recognition of a 
craft unit whenever the majority of the craftsmen so desires. This seems not to differ, however, from the 
existing practice of the NLRB. (3) The New York Act, §705.5, provides for run-off elections between the 
two leaders when there are three or more nominees and none gets a majority vote. Thus it impliedly 
calls for a ballot not offering an opportunity to vote against all candidates (i.e., against collective bar- 
gaining); whereas the NLRB since August, 1937 offers employees this option (see p. 000, infra). (4) The 
definition of employees (voters) varies slightly in different acts. See note 150, infra. Other differences 
are noted in The State Labor Relations Acts, supra note 15, esp. note 19. 

* Rice, supra note 16, at 276. Since the NLRB, under §9(c), has no duty to determine representation 
questions, it seems proper for it to leave them to settlement by a competent state agency. Even under 
state acts that deny jurisdiction to the state agency where the NLRB may act, the state agencies are handling 
cases which, it would seem, may be within the NLRB’s competence. 
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3. Format Rutes 


Before hearing any controversies the Board adopted, in September, 1935, rules 
relating to its work, which give further definition to the terms of the Act. These 
rules*® relate largely to formal proceedings and to the part played therein by the 
Board’s regional offices (of which there are twenty-two) and its field examiners. 
They make the employer a party to representation cases, as well as those who claim 
to represent employees. In this sort of proceeding, unlike the unfair labor practice 
proceeding, the Board itself is not a party. It serves no complaint; only a notice of 
hearing. But it is habitually represented by counsel and “counsel for the Board, and 
the trial examiner [chairman of the hearing acting for the Board], shall have power 
to call, examine, and cross-examine witnesses and to introduce into the record docu- 
mentary and other evidence.”?®* 

Later the Board issued instructions’® to its field staff concerning their duties, in- 
cluding eventually very detailed instructions*® about the conduct of elections. As 
the decisions of the Board are understandable without preliminary discussion of 
procedure, we may at once turn to them. 


4. THE ExisTeNce oF A REPRESENTATION QUESTION 


Though the Act is vague,?? the NLRB in practice rarely, if ever, embarks upon an 
investigation except when requested to do so by some union.?* Employees, though 
unorganized, might ask the Board to act.?* But the asserted unit must comprise 
more than one employee, for the Board interprets the Act as giving to a sole employee 
no bargaining rights.** 


* The Rules of April 27, 1936, 1 N.L.R.B. 1032, are still in force. Art. III relates to Procedure for 
the Investigation and Certification of Representatives. These rules, superseding those (of April 15, 1935) 
of the first National Labor Relations Board (of which the present Board was the statutory successor), 
were announced Sept. 14, 1935, and supplemented in a minor respect Oct. 16, 1935. Since neither the 
statute nor the rules have been changed in any way since, the law relating to representation has been 
developed entirely through adjudication of controversies by the Board. 

8 Rules, supra note 18, art. III, §5. 

Instructions to Staff Members, 9/17/35, Part III, Duties in Connection with the Certification of 
Representatives under Section 9(c). * Conduct of Elections, C-49 (undated). 

“Whenever a question affecting commerce arises concerning the representation of employees, the 
Board may investigate.” NLRA §o9(c). 

* Recently it ordered elections, apparently not due to a petition, in Industrial Rayon Corp., 3 N.L.R.B. 
No. 2 (1937); Chicopee Mfg. Corp., id. No. 88 (1937); Cudahy Packing Co., id. No. 100 (1937); and 
Erwin Cotton Mills, 4 id. No. 134 (1938). But I am informed that the Board has never ordered the 
holding of an election in the absence of a petition filed by employees or their representatives. (Personal 
letter from NLRB Assistant General Counsel, March 14, 1938.) In these cases the “direction of election,” 
which never mentions the petition, was issued without the usual accompanying “decision” stating the 
circumstances. I understand that a “decision” will follow in time. The Wisconsin Board ordered an 
election without such a petition in Pfister Hotel, Aug. 30, 1937. Its Rules, art. III, §3, authorize this. 

Cf. Wadsworth Watch Case Co., 4 N.L.R.B. No. 67 (1937); Standard Oil Co. of Calif., 5 id. No. 98, 
p. 6 (1938). 

* According to the Board’s Rules, art. III, §1, the petition may be filed by “any employee or any 
person or labor organization acting on his behalf.” By the New York Act, §705.3, petitions by employers 
are permitted. The State Labor Relations Acts, supra note 15, at 725. 

“One man is not a unit, for he is said to be unable to be bargained for “collectively.” Hildinger- 
Bishop Co., 1 (first) N.L.R.B. 127 (1934); Luckenbach S, S. Co., 2 N.L.R.B. 181, 193 (1936); Schick Dry 
Shaver Co., 4 id. No. 35, p. 7 (1937). NLRB, Seconp Annuat Report (1937) 117. 
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There may be no need of investigation, of course, if the employer already rec- 
ognizes, and no one denies, that the petitioner is the exclusive representative?® of 
the unit of employees that it claims to represent.*® But where the employer refuses 
this recognition either absolutely or until the petitioner presents proof of its mandate, 
ot where there is a difference of opinion between employees or unions, there is a 
case for the Board’s determination.2" This determination means the answering of 
the two principal questions stated at the outset—what is the appropriate unit of 
representation; and who is the desired representative, if any.?® 


A. Intra-Federation Disputes 

The Board refuses to adjudicate representation controversies in which the con- 
testants have a common superior competent to settle them. Thus a “jurisdictional” 
dispute between two unions within the AFL will not be investigated by the Board, 
whether the question is that of the appropriate representative (e.g., Is a local or a 
national organization the proper agency to bargain?®®) or that of the appropriate 
boundary between bargaining units (Are certain employees in one craft or the 
other ?%°), But the principle has been realistically applied, for after the AFL-CIO 
cleavage became unquestionable, the Board determined representation controversies 
between AFL unions and CIO unions even when the CIO union, though suspended, 
was not expelled by the AFL.** 


B. The Effect of Existing Contracts 


While the Board has thus properly recognized the possibility of obtaining settle- 
ment of controversies through union self-government as a bar to its intervention, it 
has repeatedly refused to recognize the existence of contracts, individual or collective, 
concerning conditions of work or representation as a substantial (if any) impediment 
to a determination by the Board. Unlike the National Labor Board and the first 
National Labor Relations Board,®? the present Board has never yet*** let contracts 


* Whatever the rights of minorities under the Act, they are not considered here. See The Labor Board 
and the Courts (1938) 32 Int. L. Rev. 568, 595, and Rice, supra note 12, at 276. 

See note 133, infra. 

*™ NLRB, Seconp ANNUAL ReEPorT (1937) 105-108. 

* Both questions arise also in cases where the employer is charged with having refused to bargain 
under §8(5). See, e.g., Standard Lime & Stone Co., 5 N.L.R.B. No. 15, p. 8 (1938). Such cases, which 
raise these questions as to the past, whereas representation cases raise them as to future bargaining, are 
sparingly referred to herein as they appear to fall within the field of other writers. Compare note 144, 
infra. 

* Aluminum Co. of America, 1 N.L.R.B 530 (1936). Compare Alaska Juneau Gold Mining Co., 
2 id. 125, 142 (1936): “It is neither the business of the Board nor [that] of an employer to inquire into 
the manner in which labor organizations conduct their internal affairs.” 

® Axton-Fisher Tobacco Co., 1 N.L.R.B. 604 (1936). 

*Interlake Iron Corp., 2 N.L.R.B. 1036 (June 26, 1937); Stone Knitting Mills Co., 3 id. No. 22 
(1937); Curtis Bay Towing Co., 4 id. No. 53, p. 7 (1937); Showers Bros. Furniture Co., id. No. 77 and 
77b (1937). 

* Cleveland Knitting Mills, 2 N.L.B. 17 (1934); E. F. Caldwell and Co., 1 (first) N.L.R.B. 12, 14 
(1934); Omaha and Council Bluffs Ry., id. 190, 2 id. 45 (1934). 

** (Postscript) The text has not been rewritten since the Board held in Superior Electric Products Co., 
March 17, 1938, 2 Lasor Rev. Rep. 130 (1938), that a contract duly made by a union empowered by the 
Act (though not certified by the Board) to bargain for all would not be disturbed. See note 56(6), infra. 
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stand in the way; though its theory of what becomes of them is not clear. In New 
England Transportation Co.** existing individual (or possibly collective) contracts 
were disregarded by the Board, which proclaimed “the freedom of employees to 
change their representatives while at the same time continuing the existing agree- 
ments.”®* In Black Diamond Lines,° Swayne & Hoyt, Ltd®* and Panama R.R. 
Co.57 the Board, while not allowing contracts to impede certification, did not clarify 
its theory regarding them. And in the R. C. A. Manufacturing Co. case,** wherein 
the Board decided that a majority of those voting suffices to elect, it rejected the 
provision of a contract (between the company and the contesting unions) which, as 
construed by the company, declared a majority of those in the unit to be necessary 
to a choice, because, so construed, it was “tantamount to a violation of the Act and 
its declared policy and therefore cannot be given any effect by the Board.”*® If the 
provision is regarded as a declaration of the union’s intention not to claim exclusive 
bargaining rights unless it should get an absolute majority, it is “subject to change at 
any time, for a binding agreement preventing it from representing employees in 
accordance with the Act would likewise be . . . of no effect. Nor could the union be 
said to be estopped by reason of any such agreement.” The Board accordingly cer- 
tified, as exclusive bargaining representative, the union that had received the majority 
of votes cast. 

Last summer the Board,made several significant decisions refusing to let collective 
agreements prevent determinations of representation. In Interlake Iron Co.*° a con- 
tract to deal exclusively with the AFL did not stop the Board from directing an 
election. In International Mercantile Marine Co.*! and American France Line*® in- 
volving many ship lines, the National Maritime Union (CIO) with respect to its 


1 N.L.R.B. 130, 138 (1936). Relying on the National Mediation Board’s views regarding the effect 
of a new certification on an existing collective agreement, the Board declared: “The whole process of 
collective bargaining and unrestricted choice of representatives assumes the freedom of employees to change 
their representatives while at the same time continuing the existing agreements under which the repre- 
sentatives must function.” (This seems to make the contract one between the employer and an entity 
consisting of his employees, though collective contracts purport to be between the employer and a union.) 

In John Blood & Co., 1 N.L.R.B. 371 (1936), the Board was not hindered by a certification of in- 
dividuals two years before by the National Labor Board. Though these representatives had made an agree- 
ment, it was not carried out by the employer and the representatives themselves then joined the union. 
Practically the slate was clean. Compare Showers Bros. Furniture Co., infra note 77. 

2 N.L.R.B. 241, 245 (1936): “The mere holding of the election will in no way affect the rights 
and duties, if any, arising out of the contract. . . . Since that contract is shortly subject to termination and 
the representatives . . . who will have been ascertained prior to that date, may elect to terminate it, we 
deem it unnecessary to determine what would otherwise be the effect of the contract'on the petition before 
us.” In Atlantic Footwear Co., Inc., 5 id. No. 35 (1938), a collective agreement to expire in three days, 
said the Board, “presents no problem.” 

2 N.L.R.B. 282, 287 (1936). The New England Transportation Co. doctrine is repeated. And the 
Board adds: “Whichever organization is chosen as representative of the employees . . . will be free to 
continue the existing agreement, to bargain concerning changes in the existing agreement, or to follow 
the procedure provided therein for its termination.” 

*7 > N.L.R.B. 290 (1936). The status of the earlier contract with the defeated union is not discussed. 

*R. C. A. Mfg. Co., 2 N.L.R.B. 159 (1936). See note 4, supra, and p. 220, infra. 

2 N.L.R.B. 179, citing Weil v. Neary, 278 U. S. 160 (1929); Miller v. Ammon, 145 U. S. 421 
(1892); Norman v. B. & O. R. R., 294 U S. 240 (1935). 

2 N.L.R.B. 1036 (1937). “+2 N.L.R.B. 971 (1937). “3 N.L.R.B. No. 7 (1937). 
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contracts with certain companies, and the International Seamen’s Union (AFL) with 
respect to its contracts with certain other companies, were each deemed, by petition- 
ing for determination of representation, to have “waived its rights to assert the 
existence of these contracts as a bar to elections.”** But the Board did not rely on 
waiver alone; the existence of contracts between employers and employees or repre- 
sentatives of employees that had mot filed petitions likewise did not “preclude the 
holding of elections.”** Again in City Auto Stamping Co.*® the Board ordered an 
election despite existing contracts. As the union in making them acted for its mem- 
bers only, it was “unnecessary to decide what the effect on the holding of an election 
would be if the contracts purported to name the exclusive bargaining agent for the 
employees,” said the Board. “For the present” it held these contracts to remain in 
force, while their continued existence “after the certification of exclusive bargaining 
agents by the Board can be made the subject of agreement between the company and 
such agents.” This seems to indicate that if a new agent is designated, the new agent 
steps in not to administer the old agreement, but rather to make a new one (if the 
union and the employer can agree). It is uncertain, however, how long “the present” 
lasts. Is it till a new agent is certified or is it till the new agent and the employer 
agree to terminate the existing agreement; or has the new agent an option, regardless 
of the employer’s wishes, to continue the agreement (substituting itself as adminis- 
trator of it?) or to terminate it? In the next case*® where contracts were alleged to 
bar a determination of representatives, the Southeastern Greyhound Lines had made 
three contracts whereby it agreed to recognize the other party’s officers as “repre- 
sentatives of the members of said association in negotiations with the company.” 
But the Board merely says, “Regardless of the status of these contracts prior to an 
election and certification by the Board, it is clear that their survival is subject to the 
outcome of such election.” And of course any other view of contracts of this char- 
acter would fatally clog the operation of the Act. In Northrop Corporation,*" the 
Board turned to the R. C. A. case*® as precedent for its refusal to give any effect to 
an agreement between the employer and the union by which the latter, though 
known by an unofficial election to be the choice of the majority, was expressly rec- 
ognized as the representative only of its members for collective bargaining. “The 
Act and not the particular agreement furnishes the rule that must guide the Board 
in its determination. The agreement in this case cannot foreclose the claim of the 
Union to be certified as the exclusive representative. . .. Nor can the Union be said 
to be estopped by reason of such agreement. The agreement therefore has no effect 
upon the determination of the issues in this proceeding.” 

In The Texas Oil Co.*® the Board was asked by the International Association of 

“Id., p. 8. | “ Ibid. 

“3 N.L.R.B. No. 24 (1937). The quotations are from pages 6 and 7. Accord: McKesson & Robbins, 
5 id. No. 12, p. 12 (1938). 

“’ Penna. Greyhound Lines, 3 N.L.R.B. No. 69, p. 25 (Sept. 14, 1937). 

“"3 N.L.R.B. No. 19a (Oct. 6, 1937). Contracts of the same sort, but with a proviso looking to an 


eventual NLRB determination, existed in Allis-Chalmers Mfg. Co., 4 id. No. 24 (1937), and other cases. 
* Supra note 38. 4 N.L.R.B. No. 27 (1937). 
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Machinists (AFL) to give effect, in determining the unit for bargaining, to a nation- 
wide contract between it and the petitioning Oil Workers (CIO).5° The Board said: 


“The contention of the I. A. M., that the appropriate unit for collective bargaining is the 
craft unit, is based upon an agreement between the Oil Workers and the I. A. M., in which 
the Oil Workers agreed not to accept or retain in their membership, men employed in the 
petroleum industry over whom the I. A. M. had been granted jurisdiction by the American 
Federation of Labor. The agreement was entered into on October 26, 1935, when the Oil 
Workers were still affiliated with the American Federation of Labor. The question of 
whether this agreement is still in effect, since the two parties to it no longer recognize the 
jurisdiction of the same parent body, does not concern us here. At least in the absence of a 
parent body to which the parties might look for the enforcement of such an agreement, it 
cannot be given controlling weight.”51 


But whether there be such a change in the identity of a party as to destroy the exist- 
ence of the contract or such a change of circumstances as to amount to impossibility 
or as to come within an implied rebus sic stantibus,®? matters little; for such a con- 
tract, any more than a contract of like sort with the employer, can not control a 
determination of representation. Such an agreement might be significant as showing 
the preference of the employees.5* Here it was not, for no employee at these par- 
ticular works was a member of the I. A. M. 

The Kinnear case,** relying on the Northrop case,°® excludes supervisory em- 
ployees from the bargaining unit in which an election was ordered, despite their 
having been counted in to establish the majority behind a contract which the com- 
pany had signed with the Independent Union. The majority thus destroyed, an elec- 


© Such a stipulation between unions was followed by the Board in fixing unit boundaries.in Associated 
Press, 5 N.L.R.B. No. 6, p. 6 (1938). 

51 4 N.L.R.B. No. 27, p. 4-5. This change of affiliation of the (inter-)national, not changing its identity, 
should be distinguished from a change of affiliation of a local. There is authority for the view that a 
local exists by virtue of its charter; if the charter is surrendered or withdrawn, the entity is extinguished, 
even though its members individually or collectively join or form a local of some other national union. 
Penna. LRB v. Red Star Shoe Repairing Co., Inc., 3 MonrHty Buti. L. Inp. Ricuts 16 (Ct. of Com. 
Pleas, Phila. Cty., Dec. 15, 1937) (reversing determination of Oct. 14, 1937 of the LRB which had 
treated as valid the substitution, in an AFL closed shop contract, of a CIO local, to which the employees 
had switched); M & M Woodworking Co. v. Plymouth & Veneer Workers, 1 Lasor Re. Rep. 607 (D. 
Ore. Jan. 7, 1938). Contra: World Trading Corp. v. Kolchin, 2 N. Y. S. (2d) 150 (Sup. Ct., 1938) citing 
cases; Cassetana v. Filling Station Operators Union (Cal. Super. Ct., 1937) 3 Montuiy Butt. L. Ino. 
Ricuts 57 (closed shop agreement with AFL union and “successors,” protects members of both AFL 
and CIO rival successor unions!) 

8 LAUTERPACHT, THE FuNcTION OF Law IN THE INTERNATIONAL CoMMUNITY (1933) Pt. IV, §11. 

The existence of a practice of collective bargaining by crafts is of course highly persuasive in the 
Board’s determination of units for bargaining. See, e.g., Pittsburgh Plate Glass Co., 4 N.L.R.B. No. 30 
(1937). But the Board is not concerned with preserving contracts so much as with respecting employees’ 
self-organization for bargaining. Curtis Bay Towing Co., id. No. 53, p. 8 (1937); American Hardware 
Corp., id. No. 58, at p. 7-9 (1937); Worthington Pump and Machinery Corp., id. 61 (1937) (with dis- 
sent). A stipulation of the company (with whom?) regarding units was, however, said to have been given 
some effect in Santa Fe Trail Transportation Co., 2 id. 767, 769 (1937). See Penna. Greyhound Lines, Inc., 
3 id. No. 69, p. 13 (1937); Pacific Greyhound Lines, 4 id. No. 72, p. 17 (1937). But in the Santa Fe 
case the petitioner, whose wish was respected, was the only group of employees heard from, while in the 
later cases there was employee opposition to the unit proposed (bus drivers). 

™ Kinnear Mfg. Co., 4 N.L.R.B. No. 95 (1938). 

"Supra note 47. Also Wilmington Transportation Co., 4 N.L.R.B. No. 132, p. 5 (1938), rejects a 
collective contract “especially since the agreement was entered into subsequent to the time that the petition 
in this case was filed” and refers to the Northrop case as authority. 
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tion was ordered. Nothing was said about the interim validity of the contract, which 
by its terms applied to all employees who signed the contract, the union to become 
exclusive representative (and apparently the contract to be extended to all) only in 
the event of majority adherence.5® 

There are also several cases in which the Board has disregarded contracts purport- 
ing to bind all employees when they have been made by a group not authorized by 
the requisite majority.°* These contracts are void; whereas those previously men- 
tioned are merely subordinate to the due procedure for making collective agreements 
and are superseded by these agreements.°* Agreements induced by fraud have like- 


wise been disregarded.5® 

All through its determinations the Board insists that the right of employees to 
choose bargaining representatives can not be affected by contracts which purport to 
restrict the means or effect of such designation, or by contracts not based on the 
statutory authority to bind all in a bargaining unit. But the Board is not yet sure 
what should be done with existing collective contracts lawfully made and applying 


Contracts were considered also in the following recent cases: (1) In Novelty Slipper Co., 5 
N.L.R.B. No. 40 (1938), the contract of the 4 union had been taken over by the B union after winning 
a consent election in July 1937, under an agreement between the unions giving each other clearance for 
“existing or future contracts made, or to be made, where the other union represents a majority of the 
votes cast.” Now the 4 union, claiming a majority, seeks a new election, which the Board directs. (2) In 
Waterfront Employers Ass’n, 4 id. No. 143 (1938), there was a collective agreement with a union other 
than petitioner; but the evidence on this and other matters being vague, the Board refused to certify the 
petitioner (despite its majority in the unit it contended for) and remanded the proceeding. (3) In News 
Syndicate Co., Inc., id. No. 119 (1938), the Newspaper Guild obtained a certification by presenting 
membership application cards as evidence of majority choice. Its slight margin perhaps would have 
disappeared if certain border groups had been added to the unit. The Board, in sustaining the exclusion 
of the editorial workers, which the Guild desired, pointed to the lack of objection by the employer and 
to the employer’s contract with that group, and concluded by confining its decision to “the present special 
circumstances.” (4) In Daily Mirror, Inc., 5 id. No. 59, p. 5 (1938), the Board found that the re- 
spondent after negotiation with the Newspaper Guild had made not a contract but a unilateral declaration 
regarding demands of editorial employees. Hence it did not express an “opinion as to what effect, if any, 
an actual agreement covering only editorial employees would have” had. (5) In Postal Telegraph Cable 
Co., cases R-329, etc., the Board issued Feb. 12, 1938, and soon withdrew, a decision which involved 
collective contracts. (6) Finally there is Superior Electric Products Co., supra note 32a, in which the 
Board dismissed a petition due to the existence of a contract governing all. It did so because the duration 
of the contract (one year, with four months still to run) was not so long “as to be contrary to the 
policies and purposes of the Act” and because a majority of the employees in the craft which the peti- 
tioner asked to have set up as a unit had favored the execution of the contract when it was made. “Under 
these circumstances we will not proceed .. . until .. . the contract is about to expire.” 

This rule antedates the present Board. Tamaqua Underwear Co., 1 (first) N.L.R.B. 10 (1934). 
Among recent cases the following are typical. Stone Knitting Mills, 3 N.L.R.B. No. 22 (1937), treated 
a collective contract as negligible in considering a petition because of “the interference and coercion on 
the part of the companies.” So Friedman Blau Farber Co., 4 id. No. 23 (1937), and Zenite Metal Corp., 
5 id. No. 73 (1938). In American-West African Line, 4 N.L.R.B. No. 123 (1938), the NLRB found 
a closed shop agreement was worthless because made by a non-majority agency. The Board disregarded 
closed shop contracts made with a non-majority agency in Hill Bus Co., 2 id. 781 (1937) (contract does 
not justify discharge of employees who refuse to join), and in National Electric Products Co., 3 id. No. 47 
(1937) (contract does not prevent an election), though specific performance of each of these contracts 
had already been decreed by a court. In the last case the union that had made the contract won the 
election, id. 47b (1937). Was the contract then always valid, despite the Board’s first decision? 

® But see NLRB v. Delaware-New Jersey Ferry Co., 90 F. (2d) 520 (3rd, 1937), cert. denied, 58 Sup. 
Ct. 141 (1937) (individual contracts with all employees made without observing NLRB’s order to bar- 
gain collectively make the order moot). Criticized in (1937) 51 Harv. L. Rev. 358. 

* McKesson & Robbins, Inc., 5 N.L.R.B. No. 12, p. 12 (1938). 
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to all. Will it increase stability to let them temporarily delay (if they run for only a 
limited period) a new designation? Or to allow them to be taken over by a new 
representative? Or to treat them as ended by the designation of a new representative? 

In fact the status of all employment contracts after a statutory bargaining agency, 
or a new statutory bargaining agency, has been selected but before it has reached 
an agreement with the employer for canceling, continuing, or superseding the con- 
tracts, remain quite uncertain. And the answer may of course be different for con- 
tracts which an employer has made: (1) with individual employees; (2) with a 
union for its members or with a group of employees through a union as their agent; 
(3) with a statutory collective bargaining representative (designee of majority, bar- 
gaining for all). In the last situation, there is the subsidiary question whether the 
new representative takes over the administration of the old contract. Probably all 
lawful contracts, or at least all except those between the employer and an agency 
which at the time was acting as statutory representative of all the employees, remain 
in force according to their terms until overruled by some new agreement between 
the employer and the new representative. Though from one point of view a contract 
which has been made in fulfillment of the statute is entitled to greater respect than 
any other, yet after the naming of a new representative (with or without drawing of 
new unit boundaries) the continuation of the old agency as representative of all 
employees (within the old unit) in the administration of the pre-existing contract is 
incongruous with the status of the new agency as the sole agency for bargaining 
with the employer. Yet the substitution of the new agency in the administration of 
the old contract is an impossible compromise between its termination on the naming 
of the new representative (or at the option of the new representative) and its con- 
tinuation until the new representative and the employer together agree to terminate 
it. Obviously this is so, if the new certification involves a change of unit boundaries; 
and, even if the unit is unchanged, the employer may be unwilling to be bound by 
the same contract with one organization as with another, and its terms may be quite 
inconsistent with the principles or frame of organization of the new bargaining 
agency. So, despite what the Board at first said, I believe the substitution doctrine 
can not stand. The problem of the obliterative effect, on existing (or subsequent) 
contracts relating to employment, of the designation of a statutory representative or 
of the making of a statutory agreement, is a problem beyond the scope of this arti- 
cle.®®* But it is now quite clear that contracts, with the possible exception of statutory 
agreements (as to which it has not yet clearly ruled®®’), do not and should not bar 
the Board’s determining representation questions. 


C. Recent Investigation 
Another possible temporary obstacle to making a determination of representation 
is that the Board has recently held an election or made a certification.®° If the elec- 


8 NLRA §9(a), like the corresponding provisions of the Railway Labor Act, is said by the Supreme 
Court not to preclude the making of individual contracts. NLRB v. Jones & Laughlin Steel Corp., 301 U. S. 
1, 45 (1937). > But see notes 32a and 56(6), supra. 

© Though neither the Act nor the Rules make a certification conclusive, “in the absence of proof to 
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tion has been inconclusive or negative, resulting in no certification, it is evidence for 
a while that another election would be equally futile. But as soon as conditions are 
shown to have changed, so that a choice would be probable, the Board should not 
refuse to proceed. If, on the other hand, a determination has been made, it would 
seem unduly disturbing to good employment relations to give opportunity to over- 
throw that determination until there arises and continues for some time a probability 
that the majority of employees desires such an opportunity.** 


D. Instability of Conditions 

Another temporary obstacle which has been recognized by the Board is the im- 
possibility of holding a fair election until unfair labor practices have been righted. 
Typical is Lenox Shoe Co.,®* where the Board said: 

“We shall not at this time set the date for holding an election but shall direct that the 
election be delayed until such time as the Board is satisfied that there has been sufficient 


compliance with its order to dissipate the effect of the unfair labor practices of the re- 
spondent and to permit an election uninfluenced by the respondent’s conduct.” 


Two months later the election was ordered.®* 

Even a state of flux in employee organization not due to any unfair practices of 
the employer would seem a ground for postponement, for the purpose of an election 
(or determination by other means) is to establish a degree of stability in collective 
bargaining without which a mutually satisfactory scheme of employment relations 
can not be achieved. 

5. THE ConsTITUENCY 


Particularly in a period of rivalry between two national groupings of workmen, 
embodying somewhat diverse patterns of organization, the determination of the unit 
of employee representation is of outstanding importance. But the Board in delimiting 
the-bargaining unit is by no means confined to deciding between a craft and an 
industrial set-up. Every case presents special problems—problems of geography and 
history, as well as problems of anatomy of the business’ structure and the employees’ 
self-organization. It is impossible to say “These are the rules,” for one can not go 
much beyond what the Board itself has done in stating several principal considera- 


the contrary, there is a presumption that a majority secured by the union in the election . . . continued.” 
U. S. Stamping Co., 5 N.L.R.B. No. 29, p. 11 (1938). Compare N. Y. LRB Rules, art. III, §11 (“certifica- 
tion shall remain in effect for a period of one year” unless .. .) and Wis. LRB Rules, art. III, §6 (“this 
certificate shall be conclusive until revoked by the Board . . .”). 

* See notes 32 and 56 (1), supra. Cf. Showers Bros. Furniture Co., 4 N.L.R.B. No. 77 (1937); N. Y. 
& Cuba Mail S. S. Co., 2 id. 585, 605 (1937). Compare The State Labor Relations Acts, supra note 15, 
at 726. At present it is not customary to choose representatives for a stated period; collective contracts, 
however, usually have terminal dates. A contrary practice in both respects would have advantages when 
labor conditions become more settled. 

® 4 N.L.R.B. No. 54 (1937). On its facts this case is rather closely paralleled by the Freeman Shoe 
case, note 8, above, now before the Wisconsin Supreme Court. The national and the state acts are sus- 
ceptible of different constructions, however, particularly as to closed shop agreements. See Rice, supra 
note 16. 

% 5 N.L.R.B. No. 18 (1938). Another case of postponement is Todd Shipyards Corp. id. No. 9, p. 6 


(1938). 
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tions, above all, that the wishes of the employees themselves if they are clear, should 
prevail. Where different employee groups** propose different unit boundaries, based 
on different considerations, the Board is more and more often leaving the determina- 
tion of the unit itself to the outcome of the election of representatives, thus giving the 
greatest possible reach to self-determination. If Newfoundland prefers to stay out of 
the Dominion of Canada and the other colonies of the federation are willing, if 
Norway and Sweden both wish to separate, there is no problem. The problem arises 
when thirteen colonies in 1776 declare their independence and Great Britain won’t 
agree to it; when the Confederate States wish to secede and the United States fights 
“to preserve the Union.” And though there is no doubt that Ireland is entitled to 
“home rule,” there still remains the question whether the emerald isle should consist 
of two units of government or one. In such a case the National Labor Relations 
Board, having made a preliminary judgment that Ireland should not be united unless 
both Ulster and the South desire it, conducts simultaneous votes in both parts of 
Ireland and unites them only if both votes are favorable to unification. The plebiscites 
of the NLRB take the form, however, of votes for or against, not separation itself, 
but the labor union which favors separation, for in labor relations such desires are 
embodied in the union. Thus if the question is whether the A group of employees 
should be a bargaining unit, as contended for by the petitioning union, or should 
form part of a larger AB unit (perhaps desired by another union), the Board fre- 
quently orders an election by electoral units which it considers possible bargaining 
units. If the 4 group is such, the Board announces that if this electoral unit is carried 
by the petitioner, it will be recognized as a separate bargaining unit; otherwise it will 
form part of the AB unit.® 

* Views of the employer are not disregarded but they rarely prevail if they differ from those of the 
candidate—or candidates. Merchants’ & Miners’ Transportation Co., 2 N.L.R.B. 747, 750, is exceptional in 
this respect. As examples of the usual treatment, see Edward G. Budd Mfg. Co., 1 N.L.B. 58 (1933); 
Ely & Walker Dry Goods Co., 1 (first) N.L.R.B. 94, 97 (1934); Luckenbach S. S. Co., Inc., 2 N.L.R.B. 181, 
187 (1936); Mergenthaler Linotype Co., 3 id. No. 51 (1937); Hoffman Beverage Co., id. No. 64 (1937). 
The desire of the employer, where unions disagree, seems to count especially for large geographical units. 
American Woolen Co., 5 id. No. 24 (1938); Standard Oil Co. of Calif., 5 id. No. 98 (1938). 

® This device was first set forth in cases decided Aug. 11, 1937, City Auto Stamping Co., 3 N.L.R.B. 
No. 24, and The Globe Machine and Stamping Co., id. No. 25 (1937). (In both cases the industrial 
union carried the craft electoral units and the Board thereupon found the larger unit appropriate and 
certified accordingly. Id. No. 24a, No. 25b.) The device has been repeatedly used to resolve this sort of 
conflict of rival unions differing in structure. It is in general a determination for the smallest unit 
that desires autonomy in bargaining, and, as actually applied, in particular a determination for craft 
unionism wherever the employees in a craft group are more craft-conscious than plant-conscious. For a 
more complicated application of this technique, see Pacific Gas & Electric Co., id. No. 87, p. 16 (1937); 
4 id. No. 26 (1937); 5 id. No. 50 (1938) (several unions). 

Though the doctrine that employees’ wishes must prevail is almost as clearly recognized by the 
states, particularly Massachusetts, Dorothy Muriel, Inc. (Mass. L. R. Comm’n, Dec. 10, 1937), the 
technique of provisional classification and election is not in use. The Wisconsin Board, in the Simmons 
Co. (Kenosha plant) election (Oct. 15, 1937), by agreement of the contesting unions, each of which had 
a majority in one of the two units that might be established in the plant, put to the vote of the employees 
whether they would prefer to have an 4 unit and a B unit, or a single 4B unit. Naturally the members 
of the union which believed it had an over-all majority voted for the 4B unit, and established it in the 
plant. This use of the plebiscite, whereby the vote in the inclusive unit determines whether there should 
or should not be smaller bargaining units, has nothing to recommend it, unless all candidates agree to it. 
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The one exact rule that the Board has laid down, to wit, that a collective bargain- 
ing unit must comprise more than one employee,°* seems to me objectionable. It 
emphasizes unduly, or construes too etymologically, the word “collective.” What the 
Act does is to establish a new system of employment relations—a fixing of conditions 
of work by joint action of employer and employees (acting, if they will and as they 
normally do, through organizations), thereby strengthening the pre-existing “agree- 
ment system.” The method of negotiating the agreement is called “collective bar- 
gaining.”** Though the term implies that many employees are affected by the 
negotiation, the essence of the term is not the number affected but the method of 
joint deliberation and agreement of the employer and the representative of his em- 
ployees. The word “collective” is merely descriptive of the usual situation.°** Surely 
one man in dealing with the employer is, if anything, in greater need than a group 
of employees of the backing of an act which seeks to redress “the inequality of bar- 
gaining power between employees . . . and employers.”** Moreover, the fact that 
there is one man in the unit at a particular moment does not mean that this situation 
will prevail for the period for which a certification will normally establish a régime. 
The number of employees fluctuates, but bargaining representation remains constant 
unless the majority of employees desires a change. The mere fact that the majority 
may change more suddenly when few employees are concerned is a consideration 
adverse to the setting up of small units but not one for denying the possibility of a 
unit in which there is only one member.®® Bargaining is-for the future as well as 
the present. A bargaining unit is not merely the persons who vote for a represent- 
ative nor those allowed to vote in the event of an election;7° it is all those who at 
any time work within the boundaries of the municipality, if one may so call it, 
which is established by the Board. It would, in my opinion, be entirely proper for 
the Board to establish or recognize a bargaining unit consisting of one employee. 

On the other hand, the unit normally comprises only employees of one employer. 
Nevertheless there are several cases where two or more employers act together to such 
an extent that employees of both together form a unit for bargaining.” Though such 
a unit appears to be larger than that which the Act prescribes, no objection to it has 
been raised in any of these cases. 


“See note 24, supra. 

* “Collective bargaining is simply a means to an end. The end is an agreement.” Houde Engineering 
Co., 1 (first) N.L.R.B. 35, 39 (1934), referring to NIRA §7(a). 

** Cf. Piedmont & Northern Ry. Co. v. I. C. C., 286 U. S. 299, 306 (1933) (“interurban electric 
railway”). 

®NLRA §1, par. 2. © Compare (1935) 10 Wis. L. Rev. 406. 

Thus eligibility to vote is usually determined by employment during the payroll period preceding 
the filing of the petition. Pacific Greyhound Lines, 4 N.L.R.B. No. 76 (1937); Canadian Fur Trappers 
Corp., id. No. 109 (1938). 

* International Mercantile Marine Co., 1 N.L.R.B. 384 (1936); Lykes Bros. S. S. Co., Inc., 2 id. 102 
(1936); American-Hawaiian S. S. Co., id. 424 (1936); Canadian Fur Trappers Corp., 4 id. No. 109 
(1938); Mackay Radio Corp. of Del., Inc., 5 id. No. 89 (1938); The Triplett Electrical Instrument Co., 
id. No. 112, p. 19 (1938). But compare Penna, Salt Mfg. Co., 3 id. No. 74, p. 5 (1937), and Red River 
Lumber Co., 5 id. No. 90, p. 10 (1938). So several employers may be jointly liable for unfair labor 
practices. Clark & Reid Co., Inc., 2 id. 516 (1936); William Randolph Hearst, id. 530 (1937); Bell Oil 
& Gas Co., id. 577 (1937); id. 886 (1937). 
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A. Classification Based on Geography 


Let us take up the simplest question first, that of physical distance. Though the 
plebiscite device mentioned above might be used for deciding whether physically 
separated groups of employees should form one or several bargaining units, actually 
it has not been so used, the Board having always decided upon testimony given at 
the hearing whether remoteness demanded separation of employees into two or more 
bargaining units. But no measure of distance can be laid down, for the decision is 
ruled by considerations of current personnel practice (particularly interchange of 
workers), recent bargaining customs and above all by present desires of employees. 
Thus in Chase Brass & Copper Co.," the Board recognized that the desire of the 
employees for the single plant unit should prevail over that of the employer for a 
larger one. In transportation employment physical separation means less than in 
other undertakings.* But even among workers engaged in transport itself, geograph- 
ical limitations desired by them are respected."* 

But where the situation is complicated by interunion rivalries, the Board makes 
its own appraisal based on several factors. Soon after the Chase case it had to bound 
the bargaining units for the employees of the American Hardware Corporation 
which had four plants in one city.”° Here there were several unions, all open to 
employees in all plants and three of them desiring the four plants not to be separated. 
Two others asked that one plant be made a separate unit. In the Chase case, said the 
Board, it had “held the employees of two plants in the same city with a common 
management to be separate units on the ground that the employees had organized 
and bargained on that basis. No organization along the lines of a multiple plant 
unit had commenced in that case. Such is not the situation here. . . . To hold that 
each plant in New Britain constituted a separate unit would hamper organization 
already started along broader lines. Further the plants are not situated so far apart 
geographically that there is any difficulty in holding meetings of the employees from 
all four plants. The factors of centralized management of all plants and of organiza- 
tion among employees of all plants . . . lead to the conclusion that no distinction 
should be made along plant lines in determining the unit.”*° 

2 4 N.L.R.B. No. 8 (1937) (petitioner had members at only one of two plants, two miles apart, under 


common management and, in part, doing the same type of work; another union was established at the 
other plant). 

Even when the unit consists only of garage workers. New England Transportation Co., 1 N.L.R.B. 
130 (1936) (employees in 13 garages in 4 states constitute a unit—no disagreement on unit). In countless 
maritime cases, each ship has never been treated as a bargaining unit, all of a company’s employees in a 
particular occupation being the unit. 

Motor Transport Co., 2 N.L.R.B. 492 (1937). 

* American Hardware Corp., 4 N.L.R.B. No. 58 (1937) (four plants, situated in two groups three- 
quarters of a mile apart; respondent does not transfer employees between plants; “some plants fabricate 
materials used by the other plants. . . . To a great extent, however, each plant is independent of the 
others,......"”). J 

"*Id., at p. 6. So in other cases where unions disagree the Board inclines to the larger unit. Ohio 
Foundry Co., 3 N.L.R.B. No. 71 (1937) (one union desired a unit comprising three plants; another 
union, a unit of one plant; a third union, a unit of another plant; on the basis of the kind of work done, 
the Board set up one unit of one plant; one of the other two). And see American Woolen Co., 5 id. No. 
24 (1938) (three mills within a radius of three or four miles; petition for election in one mill dismissed 
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The Board in two recent meat packers’ cases seems at first sight to have come to 
somewhat inconsistent conclusions. In Swift & Co."* the Board found that the com- 
pany had 375 branch houses in the United States of which two were in Los Angeles. 
At one of these, the one which the petitioning (nationally affiliated) union desired 
to have recognized as a bargaining unit, there was slaughtering, processing, and dis- 
tribution, and at the other, two miles away, processing and distribution. A rival 
(non-affiliated) union and the company both urged a single unit for both plants, 
which had common management. It further appeared that transfers of employees 
from one plant to the other were frequent and that the company had completed 
plans for the consolidation of the two plants by the enlargement of the second plant, 
which the company expected to have completed within a year. In the Chase case™® 
also consolidation of the two plants was being considered but had “admittedly not 
reached the status of a definitely scheduled move.” In the Swift case, the greater 
probability of consolidation seems to have been an important factor in bringing the 
Board to dismissal of the petition, without prejudice to the presentation of a petition 
for the investigation and certification of representatives of employees at both plants 
together. (The Board does not certify for a larger unit than the one asked by the 
petitioner,’®* though it will for a smaller one when it deems it appropriate.) But 
only a few days later in Armour & Co.,"® without referring to any earlier case, the 
Board treated each of 11 branch houses doing processing and distributing in Greater 
New York (there being 28 meat packing houses and about 300 branch houses through- 
out the United States) as a separate bargaining unit, according to the desire of the 
only union in the field, the company offering no objection. There is no inconsistency 
between the cases, however, when we note that here the wishes of the only articulate 
employees prevailed.®° 

From this review of the chief cases it is obvious that physical separation of some 
workers from other workers, is a minimal factor in unit determination. It affects 
the Board only indirectly, that is, through its influence on management arrangements 
and bargaining practices and desires of employees. Where there is unity of opinion 


as it is not a separate unit); Standard Oil Co. of Cal., id. No. 98 (1938); and American Steel and Wire 
Co., id. No. 116 (1938). Notwithstanding some discussion of geographical separation in Hoffman 
Beverage Co., 3 id. No. 64 (1937), and Shell Chemical Co., 4 id. No. 36 (1937), these decisions rest 
chiefly on functional or craft separation of a group found at only one plant. 

7 4 N.L.R.B. No. 96 (1938). ® Supra note 72, at p. 4. 

88 See also American Woolen Co. and Standard Oil Co. of Cal., both supra note 76. For craft 
boundaries the rule is perhaps less absolute. Great Lakes Engineering Works, 5 N.L.R.B. No. 106 (1938). 

4 N.L.R.B. No. 115 (1938). 

® This, too, is clearly the ground of Canadian Fur Trappers Corp., 4 N.L.R.B. No. 109 (1938). And 
only the Board’s respect for the wishes of the employees harmonizes other cases. Compare Shell Oil Co., 
2 id. 835 (1937) (all California one unit), and Mackay Radio Corp. of Del., Inc., 5 id. No. 89 (1938) 
(all U. S. one unit), with R.C.A. Communications, Inc., 2 N.L.R.B. 1109, 1115 (1937) (New York 
metropolitan unit); Associated Press, id. No. 6 (1938) (separate units for Washington, Boston, and 
Philadelphia); and Spray Woolen Mills, id. No. 63 (1938) (five mills in three towns; each to be a 
separate unit). The gradual emergence of the preponderant importance of the wishes of any organized 
group of employees (as against unorganized employees) seems to account for the change from a two-plant 
unit in Gordon Baking Co., 2 N.L.B. 53 (June 1934), to two units on reconsideration of the same case, 
1 (first) N.L.R.B. 102 (Oct. 1934). 
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as to the appropriate unit, among the employees concerned, that opinion will prevail, 
however widely spread the unit may be. Where there is disunity, the Board considers 
physical factors, but only as they affect management arrangements and would be 
likely to affect the stability of collective dealing. 


B. Classification by Craft 

Vertical classification of employees is more frequently on a craft basis than on 
one of geographical separation. Again the preference of the employees is the chief 
determinant.*? But, under present circumstances, there is likely to be a sharp con- 
flict of opinion between employees, some for, some against, craft separation. It is now 
habitual for the Board to resort to the use of balloting by employees to decide 
such conflicts,*? thereby giving to the employees’ wishes a controlling effect in favor 
of the craft,** or at least the less inclusive, unit, wherever a majority of its voters so 
desire. Thus when the United Electrical and Radio Workers petitioned for a 
determination of representation of the employees of the American Hardware Cor- 
poration, and it appeared that there were craftsmen who desired craft union represent- 
atives, an election, offering a choice between the petitioner and the International 
Association of Machinists was ordered** in an electoral unit comprising machinists, 
tool makers and die makers.** Later, upon the U.E.R.W.’s asking to be withdrawn 
from the ballot in this election, the Board modified its direction of election so that 
the ballot offered the employees a Yes-No choice as to the I. A. M.8° The majority 
vote having been Yes, the Board made a supplemental finding of fact that the 
machinists, tool makers and die makers constituted “a unit appropriate for the 
purpose of collective bargaining” and certified the I. A. M.°* 

Examination of early cases would add little to what has already been written.** 
But some recent decisions should be mentioned, particularly because they have given 


®t Penna. Greyhound Lines, Inc., 4 N.L.R.B. No. 69, p. 13 (1937). And, where the Board might 
“find either the smaller or the larger unit to be appropriate for collective bargaining,” it “will be 
governed by the wishes of the employees [in the proposed smaller unit] themselves.” Wilmington Trans- 
portation Co., id. No. 132 (1938). Though in News Syndicate, Inc., supra note 56, the Board (unwisely?) 
overruled a craft’s desire for exclusion, and though in Pacific Greyhound Lines, quoted at note 99, below, 
it speaks of the results of an election as only “‘in part” decisive, yet it will be seen that the Board almost 
always gives the employees’ desire to bargain through a craft union preponderant effect. The Board’s cau- 
tious language may be due in part to fear of the unconstitutionality of subdelegation. See Notes (1932) 32 
Cox. L. Rev. 80; (1937) 37 Cor. L. Rev. 447; Jaffe, Law Making by Private Groups (1937) 51 Harv. 
L. Rev. 201. See note 65, supra. 

The New York LRA, §705.2, requires craft units if the craftsmen so desire: “In any case where 
the majority of employees of a particular craft shall so decide the Board shall designate such craft as a 
unit appropriate for the purpose of collective bargaining.” 

* 4 N.L.R.B. No. 58 (Dec. 4, 1937), E. S. Smith explaining in a separate opinion that he concurred 
because the craft union was organized and bargaining a year before the industrial union organization 
was started in the respondent's plants. 

© The election by the employees in these groups was to determine whether they desired to be repre- 
sented by the industrial or the craft union, “or by neither.” 

8 4 N.L.R.B. No. 58a (Dec. 17, 1937). See note 94, infra. 8 4 N.L.R.B. No. 58b (Jan. 17, 1938). 

8 See, e.g., NLRB, Firsr ANNuaL Report (1936) 112-120; SEconD ANNUAL REPoRT (1937) 104- 
140; (1937) 12 Wis. L. Rev. 367; The Labor Board and the Courts (1938) 32 Itu. L. Rev. 568, 593-610; 
Stix, The Appropriate Bargaining Unit under the Wagner Act (1938) 23 Wasu. U. L. Q. 156 (summariz- 
ing many cases not covered herein, especially unit determinations made in §8 cases). In weighing NLRB 
decisions before last August, as well as all state board decisions, one — to be mindful of the NLRB’s 
present practice of polling employees to learn their wishes. 
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rise to dissenting opinions by Mr. Edwin S. Smith, ending a two year record of 
unanimity in the Board’s pronouncements.®® 

One of the most difficult representation cases that the Board has handled was that 
initiated June 14, 1937, by a petition of Local 248 of the United Automobile 
Workers (CIO) asking for a determination of representation at the West Allis, 
Wisconsin, plant of the Allis-Chalmers Mfg. Co.°° The main contest was between 
the petitioner and several AFL craft unions. An AFL federal union, formed in 1936, 
absorbed a large share of some of these unions’ membership and thereby came into 
such conflict with the national craft organizations that its members voted to join the 
CIO in a body in March, 1937 and in substance transformed themselves into Local 
248, the petitioner. There was also an Independent Association composed of technical 
engineers and draftsmen employed by the company, which wished to represent 
those groups of employees. 

The Board made a careful investigation of the history of these organizations in 
the respondent’s plant. The CIO local which had made a contract, only for its mem- 
bers, in May, 1937, asked for a single unit, inclusive of all production and main- 
tenance workers. The Board, however, gave opportunity to the employees in par- 
ticular crafts to assert their autonomy, and ordered elections where there was doubt 
as to a group’s preference. 

Unanimously the Board decided that the engineers and draftsmen together were 
entitled to separate bargaining if a majority so desired. It was shown that their 
bargaining agency had negotiated with the employer for some years and had made 
a contract, for its members only, in June, 1937. They were provided a ballot which 
offered them the choice of representation by Local 248, by the Independent Asso- 
ciation, or by neither. 

Leaving clerical workers aside (though Local 248 wanted them included) because 
their functions and problems differed so from those of production workers that it 
would be inappropriate to include them “in the absence of . . . evidence” (apparently, 
of some desire on their part to participate in collective bargaining), the Board 
(Messrs. Madden and D. W. Smith) found two craft groups sufficiently self-conscious 
to warrant separation if they so desired. One consisted of maintenance electricians. 
Though the International Brotherhood of Electrical Workers could show no remain- 
ing strength among the electrical production workers, it claimed a majority of “this 
well-defined group” of maintenance employees. The Board also recognized as a pos- 
sible unit a group of operative engineers, among whom the International Brotherhood 
of Firemen and Oilers (though its local was not organized till 1937) had become 
strong enough to make a contract, for its members only, with the employer in June 
1937. Each ballot offered the choice between CIO Local 248, the AFL local, or 


neither. 


® His first recorded dissent was in Allis-Chalmers Mfg. Co., 4 N.L.R.B. No. 24 (Nov. 20, 1937). He 
had once before delivered a separate opinion (on another question). Matter of Pacific S. S. Co., 2 id. 214, 
230 (1936). No other Board member has announced individual views. 

® Allis-Chalmers Mfg. Co., 4 N.L.R.B. No. 24 (1937). The hearings took over two weeks. 
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Mr. Edwin S. Smith objected to these dispositions, insisting that a choice vitally 
affecting all employees should not be entrusted to these small groups. “If the oilers 
and firemen and the skilled maintenance electricians bargain separately, by so much 
is the united economic strength of the employees as a whole weakened. Anything 
which weakens the bargaining power of the employees will tend to lessen reliance 
upon peaceful collective bargaining as the means for achieving the workers’ economic 
ends. Such a tendency is plainly contrary to the purposes of the Act.” In short he 
is for unitary government rather than “states’ rights,” though he stands for employee 
self-determination® as valiantly as his colleagues. But self-determination means to 
him unification if the majority of all desire it; while to them it means segmentation 
to whatever extent a segment desires autonomy. 

Allis-Chalmers Mfg. Co. thus led to four elections which resulted in four certifica- 
tions, for each of the three craft groups won its sectional election, while Local 248 
prevailed in a Yes-No election in the rest of the plant.®” 

Schick Dry Shaver Co.®** is a very similar conflict between a CIO industrial union 
and a group of craft unions. The maintenance employees (electricians, carpenters 
and machinists) desired separate craft units. Tool production makers also petitioned 
to be separate and were put into the same voting unit as machinists in the main- 
tenance department, being eligible to the same AFL union. Accordingly for the 
election these three craft units and a residual unit were set up, the bargaining units 
to depend on the outcome of the vote.** Mr. Smith dissented briefly, referring to 
what he had said in the Allis-Chalmers case. 

In American Hardware Corporation,®® the situation was similar, but this time 
Mr. Smith agreed with the craft separation because of the bargaining activities of the 
International Association of Machinists (AFL) in the plant before the United Elec- 
trical & Radio Workers (CIO) began to organize. Machinists, tool makers, and die 
makers were accordingly given a chance to choose between the two unions (or 
neither) while the rest of the workmen voted Yes or No as to the United.** 

“The decision vests in the hands of a small group of employees the choice of determining whether 
in this mass-production plant, employing nearly 10,000 workers, a complete industrial unit, or one from 
which one or more crafts have been severed, is most appropriate to promote collective bargaining. By this 
pseudo-democratic method a determination of the greatest consequence to the other employees in the plant 
is left in the hands of groups known to be hostile to industrial organization. The wishes of the great 
majority of the employees are ignored. The device of holding such an election to resolve the conflict 
between industrial union adherents and craft conscious groups, as here represented by the oilers and 
firemen, is obviously inadequate to throw any light on the problem of what is the most appropriate bar- 
gaining unit. Permitting minorities to set themselves off, as all the indications are they would do in this 
instance, succeeds in providing full self-determination for the minority but only at the expense of entirely 
disregarding the interests of the majority.” 5 N.L.R.B. No. 26 (1938). 

4 N.L.R.B. No. 35 (Nov. 29, 1937). One painter was denied unit standing. See note 24, supra. 

“Before the election the CIO local withdrew its petition. The Board thereupon called the general 


election off, found the craft units appropriate, and directed that the three craft elections be by Yes-No 
ballot. 4 N.L.R.B. No. 35a (Dec. 15, 1937). In each case the craft union won and was certified. Id. No. 
35b (Jan. 14, 1938). 

® 4 N.L.R.B. No. 58 (1937). Another phase of this case has been discussed, note 75, supra. 

If, after the United’s withdrawal from the craft unit election, note 86, supra, the craft union had 
not won, it is not clear how the Board would have handled the unit question. But it did win. 4 N.L.R.B. 
No. 58b (1938). See also Pacific Greyhound Lines, quoted at note 99, infra. 
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But because of the absence of any such history of craft bargaining before the 
coming of the CIO, Mr. Smith again dissented in Worthington Pump Corporation.®" 
Here no election was directed because the evidence obtained at the hearing showed a 
majority preference for the Pattern Makers Association (AFL) on the part of the 
unit, found by the other two Board members to be appropriate, consisting of wood 
pattern makers and their apprentices. There was no petition for a determination as 
to the rest of the employees, for the respondent had already made a contract with 
the Steel Workers Organizing Committee, recognizing its authority to represent all 
employees, but containing the proviso: “It is understood that the wood pattern 
makers are excluded from this agreement pending the settlement of their status by 
the NLRB.” 

In Pacific Greyhound Lines®** Mr. Smith again dissented, this time favoring the 
smaller unit (bus drivers) because the union desiring the larger unit had been “the 
recipient of the Company’s illegal favors.”®® But the other members decided other- 
wise and gave the bus drivers the usual option of deciding which union they pre- 
ferred and said that “upon the results of this election will depend in part the de- 
termination of the unit appropriate for the purposes of collective bargaining. If the 
bus drivers choose the Brotherhood, bus drivers alone will constitute an appropriate 
unit; if they choose the Amalgamated, they will have expressed their preference for 
a single larger unit consisting of all the employees.” 


C. The Significance of Union Membership Rules 

Since collective bargaining is necessarily, or at least customarily, carried on 
through unions, the Board has from the beginning almost invariably decided that 
employees shall not be included in a unit unless they are eligible to the union desig- 
nated as the representative of the unit (or, where there is an election, to every union 
that is a candidate).1°° Thus a union by its membership rules often affects the defini- 
tion of units. Rules of the union limiting its membership also limit the membership 
of the unit it seeks to represent, for, as the Board has said, “the rules of eligibility to 
membership in the union which the employees form or join constitute one of the 


% 4 N.L.R.B. No. 61 (1937). 

© 4 N.L.R.B. No. 72 (1937). The passage quoted is at p. 18. Bus drivers were to be separate unit if 
they so voted, according to Penna. Greyhound Lines, 3 id. No. 69, pp. 14, 25, 29, 38, 41, 44, 46, 48, 50 
(1937). 

® Where the situation was reversed, that is, where the union contending for the plant-inclusive unit 
had been favored by the employer, Mr. Smith concurred, for this reason, with his colleagues in setting up 
the smaller unit desired by the other candidate. Zenite Metal Corp., 5 N.L.R.B. No. 73 (1938). But he 
continues to adhere to the view he took in the Allis-Chalmers and similar cases and dissented accordingly 
in Armour & Co., id. No. 75 (1938). 

1 International Mercantile Marine Co., 1 N.L.R.B. 384 (1936); International Filter Co., 1 N.L.R.B. 
489. Luckenbach S. S. Co., 2 id. 181 (1936). Contrary decisions in Grace Line, Inc., id. 369, 374 (1936), 
and N. Y. and Cuba Mail S. S. Co., id. 595, 598 (1937), were reversed upon reconsideration, id. at 382 
(1937) and 605 (1937), the Board thus reverting to the classification it had made in the I.M.M. case, 
supra. Another contrary decision is Richardson Co., 4 id. No. 94 (1938), where, though one of the unions 
excluded maintenance employees, the Board included them with production employees. Thereupon a 
majority of the employees in the unit voted against both unions. 5 id. No. 43 (1938). A policy of not 
organizing certain employees is sometimes given the same effect as a membership rule. Red River Lumber 
Co., id. No. 90, p. 9, n. 9 (1938). 
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clearest manifestations of the manner in which they desire collective bargaining to 
take place.”1 z 

This requirement that the unit be no larger than the membership reach of the 
union that wishes to represent the unit operates as a limitation on both the vertical 
and the horizontal classification of employees, excluding, for example, from craft 
units noncraftsmen that are excluded from one or more of the unions seeking to 
represent the unit; from units of production employees clerks when any of the 
candidate unions excludes clerks; and supervisory employees from units composed 
of the men they oversee when the union which wishes to represent the men they 
oversee will not admit them also. In vertical classification, particularly when there 
is a struggle between craft unions and industrial unions, the larger group usually 
wants to swallow the smaller group. But in horizontal classification, the larger group 
usually rejects the smaller; that is, the foremen or the watchmen or the office staff 
ordinarily are not the ones who object to being part of the mass unit (or at least 
would be willing to be included if they might belong to the union also). It is the 
mass of employees that prefer to be apart from their more employer-minded com- 
rades, as is shown by the union membership qualifications. “Home rule” is not a 
question of the size of the group; it is mostly a question of union rules. 

This principle is illustrated by a series of cases concerning employment at sea. 
The petitioner in Grace Line, Inc.,‘°? was a local of the National Marine Engineers’ 
Beneficial Association (MEBA), then belonging to the Brotherhood of Railway 
Locomotive Engineers, with a membership limited to marine engineers, licensed by 
the United States. The unaffiliated United Licensed Officers, consisting of licensed 
marine engineers and licensed deck officers, and the International Union of Operating 
Engineers, an AFL affiliate, admitting both licensed and unlicensed marine engi- 
neers, were also parties. The Board formed a unit consisting of the marine en- 
gineers, whether or not licensed (there being few unlicensed engineers), and put all 
three organizations on the ballot. The two unions not accepting unlicensed per- 
sonnel obtained no satisfaction on a rehearing; and the election was held.1°* But 
when, before the results of the balloting had been announced, the International Sea- 
men’s Union, another AFL affiliate, petitioned for a determination of representation 
of unlicensed personnel, the Board decided that unlicensed engineers should be in- 
cluded in that unit.1%* The ballots of the unlicensed engineers in the previous elec- 
tions not having been segregated and the elections having been close, the Board 
thereupon ordered in the Grace Line case new elections for licensed personnel 

11 Seconp ANNUAL REPorT (1937) 129; U. S. Testing Co., Inc., 5 N.L.R.B. No. 93 (1938). Though 
no case has altered boundaries once established, several intimate that changes in union membership would 
be good ground for redefinition of units. See M. H. Birge & Sons Co., id. No. 51 (1938); R. C. A. Com- 
munications, Inc., supra note 80; News Syndicate Co., Inc., supra note 56(3); Great Lakes Engineering 
Works, 3 N.L.R.B. No. 85 (1937); Daily Mirror, Inc., 5 id. No. 59, p. 7 (1938). 

1085 N.L.R.B. 369 (1936-7). N. Y. and Cuba Mail S. S. Co., id. 595 (1937), is a closely parallel 
case, in which the United Licensed Officers petitioned for a determination of representation of both licensed 


deck officers and licensed marine engineers. 182 N.L.R.B., at 380. 
704 American France Line, 3 N.L.R.B. No. 7 (1937). The case covers the Grace Line and many others. 
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only.?°5 So many elections'®® have now been held on steamships with the personnel 
thus divided into one or more units of licensed, and one or more of unlicensed, 
personnel’®? that this unit boundary is a fixed frontier in labor relations. 


D. Other Bases of Classification 

Employees who represent peculiarly the interest of the employer or whose higher 
wages or stated periodic salary or other conditions of work (office clerks, draftsmen, 
laboratory workers) dissociate them from the rest of the workers are ordinarily not 
desired, as we have seen, in a union predominantly of production employees. Such a 
separation of supervisors and clerks from other workers is therefore made by the 
Board as a matter of course.1°® But in cases where they are eligible to membership 
in the union (or every union) that may be chosen as representative, and where 
neither their own group nor the less employer-minded worker group shows a desire 
to be separate, the Board has several times allowed their inclusion.1°® With the ex- 
ception of this line’?® and that between licensed and unlicensed personnel on ships, 
the Board has not drawn what may be called horizontal lines between bargaining 


units.224 


105 > N.L.R.B., at 383. The MEBA (which meanwhile had joined the CIO) received a majority of all 
ballots and was certified. 4 id. No. 90 (1938). 

% There have been over fifty elections conducted in carrying out this decision and those named in notes 
104, supra, and 107, infra. Such elections, because of the movement of the ships, present special problems 
to be discussed later. 

1 Radio operators comprise a unit; so do licensed deck officers. Lykes Bros. S. S. Co., 2 N.L.R.B. 102, 
106-8 (1936). The former were so recognized also in Southgate-Nelson Corp., 4 id. No. 44 (1937), 
and in Clyde-Mallory Lines, Inc., 5 id. No. 72 (1938). And the latter in American-Hawaiian S. S. Co., 
2 id. 424 (1936). Deck officers and electrical engineers were excluded from the unit of licensed marine 
engineers in International Mercantile Marine Co., 1 id. 384, 388-390. Presumably electrical engineers form 
a unit. Cf. American France Line, 3 id. No. 7 p. 7. Licensed marine engineers, to the exclusion of un- 
licensed, were recognized as a bargaining unit in the Lykes and I.M.M. cases, supra, and in Black 
Diamond S. S. Co., 2 id. 241, 244 (1936); Swayne & Hoyt, Ltd., 2 id. 282, 286 (1936); and Panama 
R. R. Co., 2 id. 290, 294 (1936), before the Board tried combining licensed and unlicensed marine engi- 
neers in Grace Line, Inc., and N. Y. & Cuba Mail S. S. Co., both supra note 102. Before reverting (Sept. 
8, 1937) to its earlier segregation of licensed engineers, it had drawn that line in several new cases. 
Ocean S. S. Co. of Savannah, 2 #d. 588 (1937); Merchants & Miners Transportation Co., 2 id. 747 (1937) 
(unless permanently employed in positions where a license is unnecessary). And more recently it has drawn 
the same unit boundary in tugboat employment. Curtis Bay Towing Co., 4 id. No. 53, p. 8 (1937). 
Under General Petroleum Corp. of Cal., 5 id. No. 129 (1938), unlicensed personnel of the engine depart- 
ments forms a unit; so does unlicensed personnel of the stewards’ departments. 

18 Richardson Co., 4 N.L.R.B. No. 94 (1938) (foremen, other supervisory employees, clerical em- 
ployees, and watchmen excluded); Ontario Knife Co., 4 id., No. 4 (1937) (same); Huth & James Shoe Mfg. 
Co., 3 id. No. 20 (1937) (clerks excluded though unions willing to leave them in); Alabama Drydock 
Co., 5 id. No. 25 (1938) (same, though one union wished to leave them in); Atlantic Basin Iron Works, 
5 id. No. 65 (1937) (office and clerical employees, timekeepers, and draftsmen excluded). 

1 Tuckenbach S. S. Co., Inc., 2 N.L.R.B. 181, 187 (1936) (watchmen); J. G. McDonald Chocolate 
Co., 5 id. No. 77 (1938) (same); Sweet Candy Co., 5 id. No. 76 (1938) (same); Goldstein Hat Mfg. Co., 
4 id. No. 13a (1937) (foremen); Allis-Chalmers Mfg. Co., 4 id. No. 24b (1937) (clerks in production 
dept.). Compare Michaels Bros. (N. Y. LRB, Oct. 17, 1937) (no separation of furniture store clerks 
from other employees, though one union so requested). 

™ Of the countless recent cases, American Sugar Refining Co., quoted at note 115, infra is typical. 
See also Hubinger Co., 4 N.L.R.B. No. 31, p. 6 (1937); Fedders Mfg. Co., Inc., 3 id. No. 86 (1937); 
Marlin-Rockwell Corp., 5 id. No. 31 (1938). 

™ In International Mercantile Marine Co., 1 N.L.R.B. 384, 388 (1936), the company’s plea for 
separate units for chief engineers, assistant engineers, and junior engineers was rejected, but one reason for 
separating engineers from deck officers was that “the chief engineer is subordinate to and takes orders from 


the master.” 
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In one case a line was drawn between production employees and maintenance 
employees, where there was an employee demand for such segregation..1!? Likewise 
occasional employees are sometimes separated, probably pursuant to the desire of the 
regular employees.'1* There has been no separation and no demand for separation 
on race or sex or nationality lines. What would the Board do if a union having such 
a limitation of membership’** should ask the Board to set up a unit containing some 
of the excluded class? 

In sum, unit lines are drawn: (1) where there is substantial geographical separa- 
tion and an employee desire for bargaining separation; (2) where there is craft or 
some other functional difference and an employee desire for bargaining separation; 
(3) to prevent employees from being represented by a union which they can not 
join. Other criteria are often mentioned (wages, skill, organization of business, his- 
tory of labor relations in the industry or in the plant, close connection with interests 
of employer, authority to hire and fire, etc.). They are tests of functional difference, 
of employees’ desire, or of both; frequently they merely emphasize a line that is also 
fixed by the union’s (or unions’) own rules of membership. 

A substantial quotation from a recent case!!® will show the Board’s present atti- 
tude; how it decides many exclusion questions without actual evidence of the wishes 
of the employees and without precise interpretation of union membership rules, 
but in accordance with the Board’s understanding of the probable wishes of the em- 
ployees. This case was initiated by two petitions, one from the CIO and the other 
from the AFL United Sugar Workers Union, Local 21023, referred to as the Federal 
Union, each asking for a determination “concerning the representation of employees 
of American Sugar Refining Co.” The International Longshoremen’s Association 
intervened but did not ask for a certification of representatives as the other unions 
did. 


48 Allis-Chalmers Mfg. Co., 4 N.L.R.B. No. 24 (1937) (maintenance electricians, at desire of craft 
union to which most of them belonged, separated from production electricians; but forge shop engineers, 
with assent of craft union to which most of them belonged, not separated from main power house engi- 
neers). In Schick Dry Shaver Co., 4 id. No. 35 (1937), and Waterbury Mfg. Co., 5 id. No. 42 (1938), the 
unit comprised highly skilled maintenance workers and a few highly skilled production workers. Contra: 
Richardson Co., supra note 100; International Harvester Co., 5 N.L.R.B. No. 30 (1938); News Syndicate 
Co., Inc., 4 id. No. 119 (1938). In horizontal exclusions the Board apparently does not care whether 
there is another organization likely to organize the excluded employees; but in vertical exclusions this 
appears to be a factor, though the Board does not expressly say so. Thus in American Sugar Refining 
Co., quoted at note 115, infra, though several “higher up” groups were excluded without consideration 
of their opportunity for collective bargaining, there was only one vertically excluded group, longshoremen, 
almost half of whom had joined the International Longshoremen’s Union. So existence of suitable unions 
for excluded employees is a consideration in I.M.M., supra note 111, and in Daily Mirror, Inc., 5 N.L.R.B. 
No. 59, p. 9 (1938). 

™8 Canadian Fur Trappers Corp., 4 N.L.R.B. No. 109 (1938) (Saturday extra help excluded); Bishop 
& Co., 4 id. No. 71 (1937) (seasonal help excluded, as desired by sole union). Contra: Richards-Wilcox 
Mfg. Co., 2 id. 97 (1936) (temporary employees included contrary to desire of sole union). 

"Such as the Brotherhood of Locomotive Firemen and Enginemen (excluding Mexicans, Negroes 
and Indians). Pacific Greyhound Lines, Inc., 4 N.L.R.B. No. 72, p. 4 (1938). By definition of the 
Pa. LRA §3(f) this would be no “labor organization.” See (1937) 86 U. oF Pa. L. Rev. 79, and 
Negroes and the Labor Relations Acts (1937) 6 1. J. A. Montuty Butt. 46. 

45 American Sugar Refining Co., 4 N.L.R.B. No. 108 (1938). The passage quoted is from pp. 3-6. 
The Board’s discussion of the checkers, samplers, and chauffeurs is omitted. It included each of these 
groups in the unit. For result of the election, see 5 id. No. 45 (1938). | 
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“The Federal Union maintains that all employees of the Company at its Baltimore, 
Maryland, refinery, exclusive of executives, supervisory and office workers, constitute a unit 
appropriate for the purposes of collective bargaining. The C. I. O. contends that there 
should be excluded from the unit supervisory and clerical employees, longshoremen, 
weighers, checkers, samplers, guards, chauffeurs, and laboratory workers. . . . 

Longshoremen. Testimony offered by the Company indicates that it employed 67 long- 
shoremen during the week of October 16, 1937. The Federal Union contends that the 
longshoremen of the Company should be included within the bargaining unit since they 
work as production workers in the raw sugar sheds of the Company when not engaged as 
longshoremen. However, since April 1937, at which time the I. L. A. began to organize 
the Company’s longshoremen, the practice of working in the refinery when longshoremen’s 
work was not available has diminished considerably. At the time of the hearing, an aver- 
age of only six longshoremen per day worked in the raw sugar sheds. The Federal Union 
also stated that the longshoremen employed by a sugar refinery in Boston had participated 
with production employees in an election held to choose representatives for the purposes 
of collective bargaining. 

Other considerations persuade us to the view, however, that the longshoremen should 
not be included in the same bargaining unit with the production employees of the Com- 
pany. The longshoremen of the Company are eligible to membership in the I. L. A. and 
almost 50 per cent of them are members of the I. L. A. The president of the Federal 
Union testified that at the time of the hearing no longshoremen were members of the 
Federal Union. The Company pays the longshoremen $1.05 per hour, which is the I. L. A. 
scale for longshoremen in the Baltimore area, whereas the production workers of the 
Company are paid only 50 or 55 cents per hour. 

Upon the basis of all the evidence, we find that the longshoremen should not be 
included in the unit. 

Weighers. The C. I. O. contends that the two weighers employed by the Company are 
part of the clerical force and as such should be excluded from the bargaining unit. Such 
employees are paid weekly wages, whereas the production employees are paid on an hourly 
basis. The weighers check the results obtained by public weighers or seller’s representatives 
who weigh the raw sugar when a cargo arrives at the docks of the Company. In addition 
to checking the weights, they record them as well. When there is no ship cargo which 
requires weighing and checking, the weighers perform other duties such as running electric 
trucks on the dock, and taking slings of sugar from storage to the place where the sugar 
bags are cut and emptied for refining purposes. On occasion, they also do some check 
weighing of refined sugar. 

We feel that, under all the circumstances, the duties and interests of the weighers are 
closely related to those of the production workers, and that the weighers should be included 
in the bargaining unit. . . . 

Guards. The Company employs seven uniformed men who are charged with the duty 
of protecting its property. It is evident that these employees are closely associated with man- 
agement and that their interests differ materially from those of the production employees. 
In accordance with our decisions in other cases, we find that the guards should be excluded 
from the unit. . . .126 

Laboratory workers. . . . One worker keeps the laboratory records; the other three 
are routine analysts who make tests during the various stages in the production of refined 
sugar. The three employees also at times make other tests incidental to the operation of 
the refinery. All four employees are paid on a weekly salary basis. In so far as possible, 


48 See R. C. A. Mfg. Co., Inc., 2 N.L.R.B. 159 (1936). And see also Bendix Products Corp., 3 id. No. 
68 (1937). [Note by NLRB] 
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the Company fills vacancies in the laboratory by promoting refinery employees who possess 
a high school education. We find that the qualifications and activities of the laboratory 
workers differ essentially from those of the other workers whom we have included in the 
unit, and such employees should not be included within the bargaining unit.117 

We find that the production employees of the Company, including weighers, checkers, 
samplers, and chauffeurs, but excluding longshoremen, guards, laboratory workers, and 
supervisory and clerical employees, constitute a unit appropriate for the purposes of col- 
lective bargaining. . . .” 


6. THE CHoIce oF REPRESENTATIVES 


A. Candidates 

“The term representatives includes any individual or labor organization.”11* This 
definition was put in the Act to assure that a labor organization could be the repre- 
sentative of employees. For in proceedings before the NIRA labor boards it had 
been repeatedly, but unsuccessfully,1?® argued that only fellow employees could be 
representatives. At that time the argument that “representative” meant natural per- 
son could find some support in the Railway Labor Act,!*° which is so important a 
precedent in interpreting later labor relations legislation.'* Moreover the Automo- 
bile Labor Board, in attempting to set up collective bargaining on the basis of com- 
mittees, on which different “districts” of employees were represented by individuals, 
was giving “representative” the exclusive meaning of human being.’?* 

But experience under the NLRA shows that while individuals may be chosen,1** 
none ever is. The only real question now is: what organizations are eligible? The 
New York?** and Wisconsin’*® statutes expressly exclude “company unions,” but 
there is no express restriction in the NLRA. 

The Board has now been unanimously sustained by highest authority in requiring 
employers to “disestablish,” as representatives of their employees, unions which they 


47 See Southern Chemical Cotton Co., 3 N.L.R.B. No. 90 (1937). [Note by NLRB] 

™8NLRA §2(4). 

4° Berkeley Woolen Mills, 1 N.L.B. 5 (1933); Hall Baking Co., 1 id. 83 (1934). But see note 122, 
infra. 
Supra note 2, §2, Third, 45 U. S. C. (1934) §152, Third: “Representatives for the purposes of 
this act, shall be designated by the respective parties * in such manner as shall be provided for in their 
corporate organization or unincorporated association.” The words following the asterisk were omitted 
when the Act was amended in 1934 and the following sentence added in which, as in the rest of the 
Act, the word representative is used to mean not the natural person who negotiates but the legal entity 
that is engaged in making the contract: “Representatives of employees for the purpose of this act need 
not be persons in the employ of the carrier, and no carrier shall . . . prevent the designation by its em- 
ployees as their representatives of those who or which are not employees of the carrier.” U. S. C. A. (1937 
Supp.) §152, Third. (Italics added) 

#1 Note, for instance, the strong reliance on the Railway Labor Act and decisions thereunder in NLRB 
v. Penna. Greyhound Lines, Inc., 58 Sup. Ct. 571 (1938). 

#22 LorwIN AND WUBNIG, op. cit. supra note 11, at 372-377. 

%8 The Wisconsin LRA, §111.00(3), prohibits the appearance of any company union or officer thereof 
upon any ballot. 

#4 By the implication that a representative may be only a labor organization or an individual, §701.4, 
and by defining “labor organization” to exclude a company union, §701.5, as defined therein, §701.6. 

™ Supra note 123. Though the exclusion is from the ballot, it surely means that no company union 
may be certified by the Board. “Company union” in both statutes means, briefly, a union dominated, 
through fear or favor, by the employer. 
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influence or control in violation of NLRA, Section 8(2).!2° In a situation where the 
Board would forbid the employer to bargain with such a union, it will not, of course, 
recognize the candidacy of such a union for bargaining representative. In S. Blech- 
man & Sons, Inc.,’*" the Board both set aside the tally of a consent election which 
the employer-dominated union had won, and denied it inscription on the ballot to 
be used in the new election which the Board ordered. In no case has an organization 
been excluded from candidacy without a finding in a complaint case of unfair labor 
practices by which it was favored or controlled by the employer,’** though it is hard 
to believe that the powers of the Board are not sufficient to exclude it without such 
a proceeding. Under the present rule a union might be certified in a representation 
proceeding and then be “disestablished” immediately afterwards in an unfair labor 
practice proceeding. Proceedings like the Blechman matter, under both section 9 
and section 10, are few. 

In Swayne and Hoyt, Ltd.,1°® after balloting was in progress, the petitioner filed 
charges against the employer of employer-support of a rival union. The petitioner 
was for this reason granted leave to withdraw its petition for a determination of 
representation. In Lenox Shoe Co., Inc.,‘*° the Board, considering both a complaint 
and a representation petition, found conduct within Section 8(1) and (3) but none 
within Section 8(2), perhaps because the employer-favored union in this case was 
nationally affiliated, and announced the holding of an election, in which this union 
might participate as a candidate.1®°* But it postponed the election “until such time 
as the Board is satisfied that there has been substantial compliance with its order to 
dissipate the effects of the unfair labor practices of the respondent and to permit an 
election uninfluenced by the respondent’s conduct.” There has been postponement in 


other cases also.151 

#28 NLRB v. Penna. Greyhound Lines, Inc., supra note 121; NLRB v. Pacific Greyhound Lines, Inc., 
58 Sup. Ct. 577 (1938). In both cases the part of the Board’s order to this effect was set aside by the 
lower court, 91 F. (2d) 178 (3d, 1937); 91 F. (2d) 458 (oth, 1937). Before it was restored by the 
Supreme Court, the Board. directed an election and, probably in deference to the C. C. A., allowed the 
employer-favored union a place on the ballot. Pacific Greyhound Lines, Inc., 4 N.L.R.B. No. 72 (1937). 

1 4 N.L.R.B. No. 3 (1937). Accord: Industrial Rayon Corp., 3 id. No. 2 (1937); New Idea, Inc., 5 
id. No. 62 (1938). In The Greer Steel Co., 4 id. No. 50 (1937), the employer-dominated union was 
excluded from the ballot by stipulation of the respondent. 

28 See note 16, supra. In its Seconp ANNUAL Report (1937) 113, the Board, citing cases, says that 
it has directed that the kept union be given a place on the ballot, unless, upon a charge of violation of 
§8(2), the Board has sustained the complaint. When it found in a representation case that “the Asso- 
ciation is dominated and controlled by the Company,” it let it go on the ballot. Dwight Mfg. Co., 1 id. 
309, 313 (1936). But in American France Line, 3 id. No. 45 (1937), the Board says one organization 
may show that another is “not entitled to a place on the ballot” because it exists in violation of NLRA 
§8(2). 

129 2 N.L.R.B. 282, 289 (1937). Compare E. S. McNary, Inc., Pa. LRB, Dec. 23, 1937 (Board “loath 
to certify” employer-dominated petitioner and does not because employer is bargaining with it; reason 
for not setting bounds of unit, as requested, not explained). 

18 4 N.L.R.B. No. 54, p. 18 (1937). See notes 62 and 63, supra. 

188 Compare National Electric Products Corp., 3 N.L.R.B. No. 47 (1937) (election was not postponed 
despite unfair labor practices) and Consolidated Edison Co. of N. Y., Inc., 4 N.L.R.B. No. 10 (1937) (no 
petition for determination of representation), aff’d, Consolidated Edison Co. v. NLRB, 2 Lazor Ret. Rep. 
97 (C. C. A., 2d, March 14, 1938). In both these cases the Board found conduct within §8(1) and (3) 
but none within §8(2) and accordingly did not order the “disestablishment” of a nationally affiliated 
union. 
™ Todd Shipyards Corp., 5 N.L.R.B. No. 9, p. 6 (1938). Cf. Pacific Greyhound case, supra note 126. 
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B. Determination of Choice Without Balloting 

The Board in making its determinations of representatives acts upon evidence. 
If evidence produced at the hearing is adequate to enable the Board to reach a de- 
cision, it will not order an election, for an election is just a means whereby it may get 
more accurate evidence on which to base its determination. 

The question of unit has, until recently, always been decided without an election. 
Now the unit decision, as we have seen, is sometimes made dependent on the out- 
come of balloting for representative. 

Ordinarily the unit question must first be settled, and, when it is, in a large pro- 
portion of cases, a disposition can be made without resorting to an election.** Thus 
the Board will dismiss the case on the ground that there is “no question concerning 
representation” if the employer is already in proper bargaining relations with the 
union that the majority clearly desires.1** Or it might dismiss a case, though ap- 
parently it never has dismissed one without an election,’** if it appears that the 
majority does not wish to bargain collectively at all. 

But more usually the evidence’*® adduced at the hearing will enable the Board 
to certify the petitioner (or sometimes an intervening union). Where there is only 
one union, the admission of the employer that it is the choice of the majority in the 
unit that the Board defines, has been taken as sufficient evidence that such is the 
fact.18® So has testimony of union records or officers when not contested.'*7 More 
trustworthy are union membership application cards, petitions to the Board, or 
notices to the employer, signed individually by a majority of the employees in the 
unit.188 But they must be of fairly recent date, signed voluntarily, and otherwise 


* Unit questions are sometimes left to settlement after the election, the votes of the employees in the 
contested area being segregated. International Mercantile Marine Co., 2 N.L.R.B. 971, 975 (1937); Allis- 
Chalmers Mfg. Co., 5 id. No. 26, p. 4 (1938). 

78 The cases are of three types. (1) Petition dismissed because petitioner is recognized by the employer 
as bargaining representative of the employees: Williams Dimond & Co., 2 N.L.R.B. 859, 867 (1937); 
Pacific S. S. Co., 2 id. 214, 230 (1936) (E. S. Smith doubting); M. H. Birge & Sons Co., 5 id. No. 51 
(1936) (after refusal to enlarge bargaining unit as requested by petitioner); E. S. McNary, Inc., supra note 
129. (2) Petition dismissed because another union is properly so recognized. Todd Seattle Dry Docks, 
Inc., 2 N.L.R.B. 1070 (1937); The National Sugar Refining Co. of N. J., 4 id. No. 32 (1937). Freeman 
Shoe Corp., Wis. LRB, Oct. 23, 1937. (3) Petition. dismissed because the employer is being required by 
an order of the Board in an unfair labor practice proceeding to bargain with the representative entitled 
to recognition. Omaha Hat Corp., 4 N.L.R.B. No. 106, p. 15 (1938); The Triplett Electrical Instrument 
Co., 5 id. No. 112, p. 23 (1938). 1% See notes 171 and 183, infra. 

*®In proceedings before the Board “the rules of evidence prevailing in courts of law or equity shall 
not be controlling.” NLRB Rules, art. II, §26. “The aim is to obtain the facts in as direct and simple a 
manner as possible.” Wis. LRB Rules, art. II, §14. ' 

* Duplex Printing Press Co., 1 N.L.R.B. 82 (1935); Cosmopolitan Shipping Co., Inc., 2 id. 759 
(1937); Lunkenheimer Co., 4 id. No. 131 (1938). 

7%" Richards-Wilcox Mfg. Co., 2 N.L.R.B. 97 (1936); Lykes Bros. S. S. Co., 2 id. 102 (1936); Vicks- 
burg Garment Co., 5 id. No. 46 (1938); National Sewing Machine Co., 5 id. No. 60 (1938). The Board 
does not require disclosure of union membership, however. Samson Tire & Rubber Corp., 2 id. 148 
(1936). Sometimes it does not rely on this evidence. Beaumont Mfg. Co., 5 id. No. 14 (1938); Sweet 
Candy Co., 5 id. No. 76 (1938). 

#88 See NLRB, Seconn ANNuAL Report (1937) 108-109; Los Angeles Broadcasting Co., Inc., 4 
N.L.R.B. No. 60 (1937); Wadsworth Watch Case Co., 4 id. No. 67 (1937); McKell Coal Co., Inc., 4 id. 
No. 70 (1937); News Syndicate Co., Inc., 4 id. No. 119 (1938); Penna. Shipyards, Inc., 5 id. No. 8 
(1938); Hood Rubber Co., 5 id. No. 27 (1938). That an applicant for membership has made no payment 
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unequivocal.*® Even more convincing is the testimony of individual employees at 
the hearing. If more than half state that they wish to be represented by a particular 
union, the Board will certify.*° 


C. Determination by Balloting 

Where the testimony at the hearing does not indicate with sufficient certainty 
whom the majority desires as representative, the Board directs an election.'*! This 
is mentioned in the Act as a “suitable method to- ascertain such representatives”!*? 
and is now used, as we have seen,!** to determine units also. With a modification 
of the voting list to conform as nearly as may be to the employment situation at the 
critical date, an election might conceivably serve to throw light on the legitimacy of 
labor practices at some date in the past.*** 

1. Nomination. The candidates that may appear on the ballots are only the 
unions that have participated in the hearing. Though there is no such statutory 
limitation, for practical reasons the Board does not present to the voters a union that 
does not take part in the preliminaries.‘*® But there is no rule that a union must 
appear under any particular name. Thus where the Board was faced by two AFL 
craft unions and a CIO union as candidates in the proposed Shower Bros. Furniture 
Co. election, it directed (to avoid settling a contest internal to the AFL) that the 
ballot should offer the choice between the “AFL,” the United Furniture Workers 


does not lessen the credibility of this evidence. Clifford M. DeKay, 2 id. 231, 237 (1936). Zenite Metal 
Corp., 5 id. No. 73 (1938). But if an employee has applied for membership in more than one union, the 
applications will be disregarded. A. Zerega’s Sons, Inc., 5 id. No. 71 (1938). Clyde-Mallory Lines, id. No. 
72 (1938). 

*° NLRB, SeconpD ANNUNAL ReEPorT (1937) 109-110; N. Y. Mail & Newspaper Transportation Co., 4 
N.L.R.B. No. 118 (1938). 

4° Wilmington Transportation Co., 4 N.L.R.B. No. 132, p. 4 (1938). 

“1 Frequently the Board superintends “consent” elections, conducted according to agreement of the 
employer and the candidate union or unions. Where possible, “the parties determined the proper bargain- 
ing unit, the form of the ballot, the polling place, the time of election, the eligibility list, the method of 
tallying, and other similar details.” NLRB, Seconp ANNUAL Report (1937) 29. These consent elections 
(23 in 1935-6; 217 in 1936-7) are not preceded by the petition and hearing preliminary to directed elec- 
tions (8 in 1935-6; 48 in 1936-7). Nor are they followed by any action by the Board, such as certification. 
If during a hearing on a petition the parties reach a settlement, the stipulation sometimes calls for an elec- 
tion, which is then directed by the Board to be conducted according to the terms of the stipulation. The 
Board then certifies the winner. Recent examples are The Greer Steel Co., 4 N.L.R.B. No. 50 (1937); 
Brown Shoe Co., Inc., 5 id. No. 32 (1938). 

“2NLRA §9(c). 48 Note 65, supra. 

“4 For example, bargaining between a union and the employer has statutory status (is the employer's 
duty) if the union was at that time majority representative. Both the lawfulness of a resulting contract 
purporting to cover all employees, particularly the lawfulness of a closed shop agreement, and, conversely, 
the lawfulness of an employer’s refusal to bargain, depend on a fact that it is now difficult to ascertain. 
As it happens, the voting list in the election to choose a representative presently is apt to be of that 
earlier date, for the contract objected to or the refusal to bargain will ordinarily at once lead either 
to a strike or to a petition to the Board, and the Board’s usual rule is to take the payroll next preceding 
the strike or the filing of the petition as the voting list in the election. See notes 70 supra, and 150, 
infra. See, e.g., National Electric Products Co., 3 N.L.R.B. 47 (1937) supra note 57 (payroll of May 21; 
closed shop agreement of May 27). 

“SN. Y. & Cuba Mail S. S. Co., 2 N.L.R.B. 595, 602 (1937); Penna. Greyhound Lines, 4 id. No. 69, 
p. 27-8 (1937). Cf. Grace Line, Inc., 2 id. 369, 376 (1936) (refusal to allow space on ballot for writing 
name of desired representative in). 
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(CIO), or neither.*® But when one of the AFL unions protested against this no- 
menclature, the Board changed the ballot designation from “AFL” to “Upholsterers,” 
that being the AFL union with the larger membership and both unions having 
agreed that the name of only one or the other of them should go on the ballot.’*7 In 
many cases unions are designated by informal or general names.'*® In view of the 
Board’s policy of not settling controversies between unions that are parts of the same 
labor federation,**® the responsibility is upon the parent to give proper effect to any 
certification made by improper name. But it may sometimes be difficult for the 
Board in a contest of which it can not completely wash its hands because others than 
unions in the same federation are involved, to know what name to use when the 


two co-federationists disagree. 

2. Voters. Preliminary to the voting, the Board must determine not only the 
form of the ballot, but the correct list-of voters. Not every person in the bargaining 
unit may vote; often all employees that have been taken on since the petition was 
filed or since the start of the strike which precipitated the filing of the petition are 
excluded by directing that the employer’s payroll next preceding that event be used 
as the list of voters.1®° A payroll of later date is selected if the parties or, perhaps, 
the candidates so agree; sometimes in other cases. It is only persons on the designated 
roll who are still working for the employer or who otherwise qualify as present 
employees, that may vote.’** Finally in maritime elections the Board has a special 
formula: the voter qualifies only if (1) he has been employed at some time between 
the filing date of the initiating petition and the announcement of the Board’s direc- 
tion of election,'®? and (2) he is employed on the particular voyage during which 
the poll is taken.1°* The rules, or rather the Board’s flexible practices, concerning 


46 Showers Bros. Furniture Co., 4 N.L.R.B. No. 77 (1937). 

MT 1d., 4 N.L.R.B. No. 77b (1937). But the Board warned that it would. settle no AFL jurisdictional 
disputes. There was a change of name also in Walker Vehicle Co., 4 id. No. 34b (1937). 

*8 Penna. Shipyards, Inc., 5 N.L.R.B. No. 8 (1938) (“Local Metal Trades Council,” certified without 
election); Alabama Drydock & Shipbuilding Co., id. No. 25 (1938) (“Local Metal Trades Council,” on 
ballot); International Harvester Co. Tractor Works, 5 N.L.R.B. No. 30(a) (1928) (minor changes to 
make names those by which “these organizations are commonly known to the employees”); Correct Print- 
ing Co. (N. Y. LRB, Nov. 15, 1937) (‘“‘unions affiliated with Allied Printing Trades Council,” on ballot). 

™ See p. 194, supra. 

7 The definition of employee in NLRA §2(3) requires that strikers and persons discharged because 
of unfair labor practices should be allowed to vote. Columbian Enameling & Stamping Co., 1 N.L.R.B. 
181 (1936). Cosmopolitan Shipping Co., Inc., 2 id., 759, 764 (1937). Persons hired in their place are 
expressly excluded by the Wisconsin Act, §111.02(3), and persons “employed only for the duration of a 
labor dispute” by the New York Act, §701.3 and §705.4. 

*5' Persons who voluntarily quit or are discharged for cause do not vote. The direction of election often 
so states. Strain Mfg. Co., 5 N.L.R.B. No. 52 (1938). Employees temporarily laid off vote. Fedders 
Mfg. Co., 3 id. No. 86, p. 6 (1937), 5 id. No. 41 (1938). If the discharge is more permanent, they do 
not. Armour & Co., 4 id. No. 115, p. 5 (1938); N. Y. Handkerchief Co., 5 id. No. 94, p. 3 (1938). 
Compare Brotherhood v. Kenan, 87 F. (2d) 651, 654 (5th, 1937). 

**? Owing to a tie-up of many vessels, an arbitrary period of eighteen months was allowed in Merchants 
& Miners Transportation Co., 2 N.L.R.B. 747, 751-3 (1937). See also Alabama Drydock & Shipbuilding 
Co., 5 id. No. 25 (1938) (four months’ period fixed because single job contract basis of company’s business 
caused constant fluctuation in the number of employees actually working). 

* The election notice is usually posted on the ship at the start of the voyage and the election held 
either at a port of call or at the port of destination, wherever it can be conveniently supervised by the 
Board. NLRB, Seconp Annuat Report (1937) 29 and 112. In any discontinuous employment the 
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voting lists are fully described in its two annual reports,’** and have undergone very 
little modification since July 1, 1937.1°° 

3. Conduct and Effect of Balloting. Unless the Board permits voting by mail,’** 
the voter must personally cast his ballot at the time and place either designated by 
the Board in its direction of election or, more usually, left to later designation by the 
appropriate regional director in charge of the election. Ordinarily all persons vote 
at the same place, usually but not always off the employer’s premises,’°* and on the 
same day, according to general instructions.‘°* But variations in both respects are 
made depending on circumstances. Most noteworthy is the variant that is used in 
ship elections. The crews of all the ships of a single corporation are part of the 
same bargaining units, but each ship is, necessarily, a separate electoral unit and its 
crew has to be polled at some time and place which is convenient both for the voters, 
the employer, and the Board. Accordingly such elections often extend over many 
months and are held in many ports of the United States, as the several ships call 
there.®® Because of the time needed to carry out an election of this kind, election 
arrangements are most elaborate in these cases, and often need to be modified as the 
voting proceeds.’®® Thus the Board requires equal treatment of rivals in the issuance 
by employers of passes to organizers.1®! In one case, where sailings were interrupted 
by a strike, it ordered that the ballots be counted before the vote had been taken on 
4 of the 58 ships of the employer, on the chance that the ballots already cast would 
be completely determinative.’®* Just as the Board will act without passing on con- 
tested ballots if they could not affect the result; so here it certified the union which 
this intermediate count revealed to have received votes amounting to a majority of 
all potential voters.’ 

Any event impairing freedom of choice of the voters is of course a ground for 
rejecting the tally as evidence of choice. Intimidation, bribery, or lack of secrecy will 
determination of eligible voters is difficult. In maritime elections (or any in which each voter does not 
have a certain polling place) the danger of double voting can not be overlooked. See Mrs. Herrick’s 
statement, infra note 159. Double voting is expressly forbidden in Associated Oil Co., 5 N.L.R.B. No. 
119, p. 8 (1938). On the other hand entitled persons may get no chance to vote, e.g., if the employee is 
on ship 4 when ship B is polled and on ship B when ship 4 is polled. But this is much like a voter’s 
illness or absence on election day in the ordinary type of election. 

54 NLRB, First ANNUAL Report (1936) 106; SEconD ANNUAL REPoRT (1937) 110. 

* A presumption in favor of the use of a pre-petition payroll seems to be growing stronger. Such a 
roll was used in 12 out of 21 elections directed during January, 1938. Rolls of a later date were used in 
the rest, in four cases by stipulation. See 4 N.L.R.B. Nos. 72b, 108, 115, 118, 121, 123, 134, 139, 141. 
Use of a pre-petition roll was denied in Gen. Cigar Co., Inc., 6 id. No. 13 (1938), a year having elapsed. 

1% As it did in Pacific Greyhound Lines, 4 N.L.R.B. No 72, p. 20 (1937). 

7 The N. Y. LRA, §705.4, prohibits elections on the employer’s premises. 

“8 Supra notes 19 and 20. 

*° The handling of the many elections directed by American France Line, 3 N.L.R.B. No. 7 (1937), 
is interestingly told by NLRB Regional Director Elinore Morehouse Herrick in her statement to the Senate 
Committee on Commerce, Feb. 2, 1938, NLRB Release R-582. 

7 Lykes Bros. Shipping Co., Inc., 2 N.L.R.B. 102 (1936); Grace Line, Inc., 2 N.L.R.B. 369 (1936); 
American France Line, 3 id. No. 7, p. 9 (1937) (“other questions may arise”), id. No. 7a & 7b (1937); 
and Mrs. Herrick’s Statement, supra note 159. See also Armour & Co., 5 N.L.R.B. No. 75 (1938), where 
certification was based on the segregated ballots of a group of employees cast in an earlier plant-wide 
consent election. 


7% American France Line, 3 N.L.R.B. 7a, 7b (1937); Intern’l Freighting Co., 3 id. No. 70, p.7 (1937). 
7@ Lykes Bros. Shipping Co., Inc., 2 N.L.R.B. 102, 112 (1936). 18 Id. at 113. 
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lead to refusal to recognize the evidential value of the ballots.’ The policing sup- 
plied by the NLRB is so adequate that such occurrences are rare. 

A majority of those voting is sufficient evidence of the preference of the majority 
of the employees in the unit.1*° The Board has never failed to certify when the 
winning union has received at least 20% of the votes of those on the voters’ list; and 
seems increasingly inclined to certify however small the vote.!®* But the question is 
one of decreasing importance. Interest in voting seems to be waxing and employer 
opposition lessening. The Board reports that “more than 80% of the eligible voters 
cast ballots” in 1935-36,'®" “more than 90%” in 1936-37,1°8 in (directed and consent) 
elections conducted by the Board. 

4. Form of Ballot. It will be remembered that last August the Board embarked 
on the new policy of holding elections to help it in delimiting units.'*° That month 
also saw another major innovation in election procedure, the introduction of the “or 
by neither” choice on ballots bearing the names of two or more candidates.7° 

The form of ballot which the present Board inherited from the earlier National 
Labor Board and National Labor Relations Board administering Section 7(a) of the 


24 National Sugar Refining Co., 4 N.L.R.B. No. 38 (1937) (consent election upheld because electioneer- 
ing, if any very near polling place, was only a “slight irregularity”); N. Y. and Cuba Mail S. S. Co., 2 
id. 603, 604 (1937) (directed election; same); Penna. Greyhound Lines, 4 id. No. 37 (1937) (election 
set aside because blank ballots, not marked as samples, were distributed and at least one voted, impairing 
secrecy of voting); Mrs. Herrick’s Statement, supra note 159; Horn & Hardart, N. Y. LRB, Sept. 3, 1937 
(consent election upheld; various charges of electioneering insubstantial). 

*© “In the cases under §9(c) where the Board has certified without holding an election, it has re- 
quired proof that a majority of those eligible had designated the organization which was certified.” 
NLRB, First ANNuAL Report (1936) 108. “Those eligible” apparently means “those who would be 
allowed to vote,” though it may mean, “those who are members of the unit,” and thus include new em- 
ployees; at least no voters’ list is actually prepared in these cases. It is obvious that if less than this 
majority is shown, an election should be held. In the election itself, the Board at first followed the same 
rule. Jéid. But with the support of the courts it now certifies on the basis of a majority of votes cast. 
See note 4, supra, and NLRB Seconp AnNuaL Report (1937) 114. It is not clear whether a consent 
election is subject to the new rule or not. As the Board does not certify after a consent election, note 141, 
supra, the question rarely arises. Compare National Sugar Refining Co., 4 N.L.R.B. No. 38 (1937) (new 
rule applied without discussion), with Marlin-Rockwell Corp., 5 id. No. 31 (1938). 

7° Chrysler Corp., 1 N.L.R.B. 164 (1936), was decided while the Board still required “the majority 
of those eligible.” There about 18% of the employees entitled to vote voted; 174% for the union. 
Without overruling this case, the Board has in all later cases certified, even where less than half of those 
qualified have voted. Thus in R. C. A. Mfg. Co., 2 id. 159, 168 (1936), about 32% % voted; 31% for the 
union; in American-Hawaiian S. S. Co., id. 195, 196 (1936), about 344% voted; 31% for the union; 
in Williams Dimond & Co., id. 867, 870 (1937) (Hammond Shipping Co.) 33144% (one man) voted; 
in Charles Cushman Shoe Co., id. 1015, 1034 (1937), about 24% of the Cushman employees voted; all 
for the union; and about 22% of the Somerset Shoe Co. employees voted; 219%, for the union; and 
between 25% and 30% in several other elections. In certifying the union in this last series of elections, 
the only ones where the vote for the union fell below 30%, the Board said that “the bitter opposition 
to the union which has been expressed by the companies” must have caused many who favored the union 
to abstain from voting. Moreover the rival union, which boycotted the election, should not be heard to 
complain. Thus, though citing the R.C.A. certification and the Supreme Court decision in the Virginian 
Railway case, supra note 4, the Board intimates that where the vote goes below 30%, it may accept 
it as a basis for certification only when the employer or a rival union has tried to interfere with the 
election. Even here there must be a lower limit. Though finding the employer guilty of unfair labor 
practices, the National Labor Board refused to certify when only 12 out of 1000 employees voted. Fifth 
Avenue Coach Co., 2 N.L.B. 8 (1934). 1 NLRB, Firsr ANNuAL Report (1936) 44. 

8 NLRB, Seconp ANNUAL REPORT (1937) 29. 1 See note 65, supra. 

*° American France Line, 3 N.L.R.B. No. 45, p. 4 (Aug. 16, 1937): A reason for the rule was first 
supplied in Interlake Iron Corp., 4 id. No. 9d (Dec. 28, 1937), where the rule’s implications were further 
developed. : 
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NIRA, was one which offered, in the case of a single candidate, an opportunity to 
vote for or against that candidate;'7 but in the case of more than one candidate, an 
opportunity to vote for any one candidate but none to vote against both or all can- 
didates. This was a proper form of ballot so long as a majority vote of those per- 
mitted to vote was necessary for certification; for failing to vote or casting a blank 
ballot was equivalent to a negative vote.17? 

But when the Board in July, 1936'7* changed its rule and began certifying on the 
basis of a majority vote of those voting, abstention ceased to be effective as opposition 
in an election where there were two or more candidates on the ballot. To such an 
election the rule was first applied in the R. C. A. case.!™* Though the Board there 
discussed only the propriety of certifying despite the fact that less than 50% voted, 
the decision to certify was really more radical in that it was based on a minority 
vote for a candidate which it was impossible for employees to vote against except by 
voting for another candidate. In other words, employees had no means of saying “a 
plague on both your houses” or of rejecting collective bargaining altogether.17° 

This situation continued till the Board in August, 1937 was confronted by a 
fierce contest between AFL and CIO in maritime employment. Then the Board 
must have known that those not voting for one or the other candidate could not be 
presumed to acquiesce in the choice of the majority of those voting effectively. 
Hence it added to the ballot the negative option.’7® But even in Interlake Iron Cor- 
poration’™™ where the Board first explains its new practice, it seems not to appreciate 
fully the significance of its innovation of July, 1936. For it speaks of the casting of a 
blank ballot as a “rather ambiguous method of expression” of disapproval, whereas 
actually it is now a wholly ineffective one, a mere “failure to vote by one qualified to 
do so.”27™ 

The Board’s provision of the negative option is the logical corollary of its refusal 
to consider at all those who fail to vote or who cast invalid ballots. 


“Tf the majority is against the candidate(s), the Board of course dismisses the petition. The Greer 
Steel Co., 4 N.L.R.B. No. 50a (1938). After “majority” came to mean “majority of those voting,” note 4, 
supra, and before a negative option was provided on ballots listing two or more candidates, dismissal for 
this reason, though possible if the ballot carried one or three candidates, was impossible if there were two. 
This situation existed from July 1936 till August 1937. 

*® See International Mercantile Marine Co., 1 N.L.R.B. 384, 390 (1936). 

1% The Associated Press, 1 N.L.R.B. 686, 697 (July 3, 1936). In this election there was only one 
candidate, but, as no advance notice of a change of rule was given, persons who abstained may have 
thought they were expressing their opposition as effectively as if they had voted “No,” which they could 
do on the unipairtite ballot used. 

*R.C.A. Mfg. Co., Inc., 2 N.L.R.B. 159 (Nov. 7, 1936). This decision was foreshadowed by the 
secondary reason given for the certification in New England Transportation Co., 1 id. 130, 146 (July 24, 
1936). 
™® The suggestion of abstention or voting blank, made in International Mercantile Marine Co., supra 
note 172, was no longer valid. 

™° American France Line, supra note 170. Up to February, two out of the 36 polls conducted under 
this direction of election had resulted in a “neither” majority. In three polls the AFL union, and in 31 
the CIO union, got a majority. Hence there were no run-off elections. A little over 7% of the valid 
votes in the 36 polls were against both unions. Mrs. Herrick’s Statement, supra note 159. 

7 Supra note 170, at p. 4. 

*7* Accord (with dictum likewise as to improperly marked ballots) Ass’n of Clerical Employees v. 
Brotherhood, 85 F. (2d) 152, 157 (7th, 1936). 
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5. Run-off Election. Another problem now arises, that of the inconclusive elec- 
tion. Such elections of course were quite possible before the negative option was 
added. But where there is only one candidate, he either wins or loses; and where 
there were two candidates, under the pre-1937 dispensation one of them necessarily 
won if a sufficient vote was cast (otherwise there was a definitive failure to choose) ; 
and though, where there were three candidates, a run-off election might have been 
used,**® no case presented the occasion for such an election until the introduction of 
the negative option created three-way splits in two-candidate elections also. 

In the Interlake Iron case'™® both the candidates moved the Board to delete the 
phrase “or by neither” in the direction of election. The Board refused because “a 
free expression of the desires of the majority of the employees . . . demands that the 
ballot provide for a space in which employees may indicate that they do not desire 
to be represented by either of the named organizations.” At the same time the Board 
indicated what it would do in the event of “none of the three preferences obtaining 
a majority of the votes cast,” to wit, “we will, upon the request of the labor organiza- 
tion receiving the greater number of votes, promptly direct a run-off election in which 
the ballot will allow employees the opportunity to vote for or against this organiza- 
tion.” Mr. Edwin S. Smith, while agreeing to the negative option, disagreed with 
holding a second election. Instead, unless the negative votes amounted to a majority, 
he would have the Board treat the negative (anti-collective bargaining) votes as 
overcome by the positive (pro-collective bargaining) votes for the rival candidates 
and count only the positive votes as valid to determine the bargaining agency, thus 
obtaining the choice in a single election wherever a majority of the voters desired 
collective bargaining.’*° 

The Board ordered the first run-off election on January 10, 1938, in Fedders Mfg. 
Co.*8! It was held January 28. As in the first election the payroll of July 11, im- 
mediately before the filing of the petition, was used. Thus the voters’ list was over 
six months old. This and Zellerbach Paper Co.'®* seem to show that, though the 
leader in the first election does not pick up votes in the second, enough disappointed 
voters abstain to enable the leader to win. Perhaps if “neither” is the leader in the 
first election, a run-off election would be futile;'®* the hatchets of interunion rivalry 


are not buried quickly. 


1% And must be under the New York Act, §705.5. See note 16(3), supra. 

™® Supra note 170. 

In Walker Vehicle Co., 4 N.L.R.B. No. 34 (1937), the Board reiterated the Interlake Iron ruling, 
and Mr. Smith, accepting the rule laid down by the majority, concurred. 

18 4 N.L.R.B. No. 93 (1938). See also note 110, supra. The vote in the original election was: peti- 
tioner 400; plant union 369; neither 41. The vote in the run-off election was: petitioner 369, against 
petitioner 346. 5 id. No. 41 (1938). Petitioner thus received 49% of the first vote, 52% of the second. 

183 4 N.L.R.B. No. 52 (1937) and 52a (1938). Here also the same voters’ list was used in both elec- 
tions. In the first election petitioner received 33 votes, rival 31, neither 2. In the run-off the petitioner 
won 31 to 26. Petitioner thus received 50% of the first vote, 54% of the second. 

*8 No other run-offs are yet reported. Only in three instances before March 1 had the “neither” vote 
exceeded the vote of any union. And since “neither” won the suffrage of a majority of the voters, the 
Board dismissed these cases. American-France Line, 4 N.L.R.B. No. 68 (1937); id., No. 75 (1937); 
Richardson Co., 5 id. No. 43 (1938). 








222 Law AND CONTEMPORARY PROBLEMS 


7. CONCLUSION 


Looking over the representation work of the Board we get a picture of orderly 
progress in establishing a new system of employment control. Though collective 
bargaining has become customary in many advanced industrial countries, positive 
statutory support for it has a rather short history.** The United States now gives 
it the support of a statute and a special agency to see to the application of the 
statute.1®® Essential to the success of this way of industrial life is a democratic means 
of expressing the desires of the workers and making them effective factors in the 
fixing of conditions of employment. In a country dedicated to upholding political 
democracy, when other countries are forswearing it, it is meet that this form of 
government should be extended from the political to the economic field. With the 
helping hand of the national and state labor relations boards we are undergoing a 
new birth of labor strength and labor responsibility, which may lead to a larger and 
more vital participation of all men in the building of the world of tomorrow. With 
machinery for the expression of popular opinion set up in every workplace in the 
land, not only does the condition of the workers become a greater concern of all 
who share in controlling mass production and mass distribution, but the workers 
themselves from the time they leave school (and, one may hope, even before, through 
similar responsibilities in school government) by their experience of participating in 
the solution of group problems are preparing themselves for the performance of the 
broader and more baffling responsibilities of citizenship itself.1®* 

It is therefore of high civic importance that the representation provisions of the 
National Labor Relations Act be carried out with fairness, vigor, and wisdom. In 
thus carrying them out the National Labor Relations Board is doing one of the most 
significant jobs that government can do within the boundaries of the United States. 

1% FREEDOM OF ASSOCIATION, INTERNATIONAL LaBor ORGANIZATION, StupIES AND Reports, Series A, 
No. 28-32 (1927-30); CottecTivE AGREEMENTS, id. No. 39 (1936); Thomas, European Legislation for 
Industrial Peace (1937) 16 Foreicn Arratrs 91. A few countries have gone farther than the United States 
in legal furtherance of collective agreements. CoLLecTIVE AGREEMENTS, supra, at p. 78-92. And in 
extending them to non-contracting persons. Id. at p. 186-9. 

© Some countries that have set up special agencies to protect labor have created labor courts to assure 
workers that their individual rights, statutory or contractual, are respected. But here statutory rights of 
labor have been enforced either by the regular courts or by administrative agencies (labor commissions, in- 
dustial accident boards, etc.), each with a narrow authority exercized subject to limited review by the 
regular courts; whereas for the enforcement of (collective or individual) contractual rights a private 
tribunal is sometimes created by collective agreement, but more often the agreement provides, in the event 
of controversy, for settlement by ad hoc arbitrators or leaves enforcement entirely to the courts. Based on 
statute, however, is “the National Railroad Adjustment Board, a unique administrative agency,” as Lloyd 
K. Garrison, first chairman of the first NLRB, describes it in the title of a recent article, (1937) 46 
Yare L. J. 567. See also Byrer, The Railway Labor Act and the National Labor Relations Act—A Com- 
parison (1937) 44 W. Va. L. Q., 1, 6-10, (an article unfairly condemnatory of the NLRB). But the 
NLRB has not the function of enforcing contracts. (Breach is not an unfair labor practice.) It has the 
function of freeing the formation and administration of workers’ organizations from employer influence 
and of facilitating their dealing with the employer. 

% Speaking of the simultaneous development of labor unionism, John Herman Randall, Jr., says in 
a witty article ‘‘on the importance of being unprincipled” (1938) 7 AMERICAN SCHOLAR 131, 142: “The 
spread of labor organization, especially along industrial lines, in which countless locals and boards really 
face the problems of their industry as a whole, cannot but be a factor in generating further political 


intelligence. Only with such political-mindedness can America hope to escape the devastating effects of 
the essentially unpolitical [#.¢., overprincipled] class-struggle that has afflicted Europe.” 
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UNFAIR LABOR PRACTICES UNDER THE 
WAGNER ACT" 


Rosert H. Wetracn* 


The tide of injunction suits against the National Labor Relations Board and its 
officers has now definitely receded. During the first two years of its existence, 95 
such suits were filed in federal district courts.? Although 73 of these injunctions 
were denied when first presented, those issued seriously hampered the work of the 
Board and raised doubts as to its authority. The doubts were resolved in the Board’s 
favor on January 31, 1938, when the Supreme Court® upheld the “exclusive initial 
jurisdiction” of the Board as conferred upon it by Congress in Section 10 of the 
Wagner Act.* This grant of exclusive power was held to be constitutional for the 
following reasons: (1) the Act provides for appropriate procedure before the Board, 
including proper notice and hearing,® (2) the provisions for review by Circuit Courts 
of Appeals* afford adequate opportunity to secure judicial protection against possible 
illegal action on the part of the Board, (3) the Board has no power to enforce 
obedience to its own orders, but must apply to the Circuit Courts of Appeals for 
affirmance of its orders before any penalties accrue for disobedience,’ (4) that equity 
will not act to relieve from a threatened injury until the prescribed administrative 
remedy has been exhausted. Thus hearings of the Board will no longer be blocked by 


*A.B., 1913, M.A., 1914, LL.B., 1917, University of Pittsburgh; S.J.D., 1921, Harvard University. 
Professor of Law, University of North Carolina. Special Examiner for Textile Labor Relations Board, 
1934-1935, im cases arising under NIRA §7(a). Contributor to legal periodicals. 

*A recent discussion of the subject matter of the present article appears in The Labor Board and the 
Courts. Unfair Labor Practices of the Employer (1938) 32 Int. L. Rev. 568. Excellent summaries of the 
Board’s decisions occur in the first and second annual reports of the National Labor Relations Board. See 
also, The National Labor Relations Board—Decisions of its First Year (1936) 4 U. or Cut. L. Rev. 97. 
For a discussion of the decisions of the old National Labor Relations Board, see The Decisions of the 
National Labor Relations Board (1935) 48 Harv. L. Rev. 630. The material in the present discussion 
necessarily duplicates much that will be found in the annual reports of the Board and in the recent 
Illinois Law Review article. No attempt will here be made to appraise the Wagner Act or the work of 
the Board. 

* NLRB, Seconp ANNUAL REPORT (1937) 31-40. 

* Myers v. Bethlehem Shipbuilding Corp., 58 Sup. Ct. 459 (1938); Newport News Shipbuilding etc. 
Co. v. Schauffler, 58 Sup. Ct. 466 (1938). 

“49 Srat. 449 (1935); 29 U. S. C. A. §§151-166 (Supp. 1937). The original section numbers of the 
Wagner Act will be used throughout. 

Section 10(a) provides, “The Board is empowered, as hereinafter provided, to prevent any person 
from engaging in any unfair labor practice (listed in Section 8) affecting commerce. This power shall be 
exclusive, and shall not be affected by any other means of adjustment or prevention that has been or may be 
established by agreement, code, law, or otherwise.” 


5 §10(b). ® §10(f). * §10(e). 








224 Law anp ConTEMPORARY PROBLEMS 


the courts, and, subject only to the judicial control set out in the Act, the Board is 
free to investigate charges of unfair labor practices under the Act without judicial 
interference. 

Section 7 of the Wagner Act guarantees to employees the right to self-organization, 
to form, join or assist labor organizations, to bargain collectively through represent- 
atives of their own choosing and to engage in concerted activities for the purpose of 
collective bargaining or other mutual aid or protection. Section 8 implements these 
rights by providing, in successive sub-sections, that it shall be an unfair labor practice 
for an employer: 

(1) To interfere with, restrain, or coerce employees in the exercise of the rights 
guaranteed in Section 7. 

(2) To dominate or interfere with the formation or administration of any labor 
organization or contribute financial or other support to it. 

(3) By discrimination in regard to hire or tenure of employment or any term 
or condition of employment to encourage or discourage membership in any labor 
organization. 

(4) To discharge or otherwise discriminate against an employee because he has 
filed charges or given testimony under this Act. 

(5) To refuse to bargain collectively with the representatives of his employees, 
subject to the provisions of Section 9(a), prescribing means for the determination of 
employee representatives. 

“8 (5)” is the subject of discussion in a separate article,® so the present discussion 
will include only those unfair labor practices proscribed in the first four subdivisions 
of Section 8. 

A detailed account of the unfair labor practices in the Pennsylvania Greyhound 
case® may be used for purposes of illustration. Prior to the Fall of 1933, the em- 
ployees were unorganized. In July, 1933, the management decided that the employees 
ought to be organized. The impact of the NRA and conferences of employer groups 
convinced big business that organization of employees was all right—if the employer 
could control it. The employees of the Pennsylvania Greyhound Lines had made no 
demand for any form of organization. In a letter from the General Manager of 
Maintenance to various subordinate executives of the Company, including the Super- 
intendent of the Pittsburgh Garage, it was stated, “The management has decided to 
set up a plan of employee representatives. . . . It is to our interest to pick out em- 
ployees to serve on the Committee who will work for the interest of the company 
and will not be radical.”?° 

Petitions were drawn up requesting an election by employees for the purpose of 
selecting representatives. Employees selected by the management to circulate these 
petitions stated that “Crawford (Regional Manager) instructed us since the NRA 
came along that we have to have an organization.”" Employees were then elected 


® Wolf, The Duty to Bargain Collectively, infra, p. 000. 
® Pennsylvania Greyhound Lines, Inc., 1 N.L.R.B. 1 (1935). 
Td. at 8. ” Ibid. 
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as regional committeemen, who in turn chose a regional chairman. These regional 
chairmen met with representatives of the management. At the first meeting, which 
was for organization purposes, the management presented mimeographed by-laws and 
regulations for the approval of the employee representatives. These were modified 
in minor details, but the by-laws and regulations were never presented to the entire 
group of employees for approval. The company provided all mimeographed peti- 
tions, all ballots, the lists of employees eligible to vote, and, in addition, the petitions 
were circulated by employees on company time and the elections were held on com- 
pany time and company property. Although instructions to regional managers were 
to the effect that the election was to be conducted by the employees, yet the manage- 
ment controlled it at every step. 

Membership in the Employees Association was automatic after three months em- 
ployment. No outside person or organization might represent the employees, as 
employees alone were eligible for the office of representative. The by-laws could be 
amended only by two-thirds vote of a joint reviewing committee, membership on 
which was equally divided between the employees and the management, the chairman, 
however, being a company executive, the regional manager. Consequently, the man- 
agement had a veto power over any proposed changes in the by-laws of the Em- 
ployees Association. There were no provisions for meetings of employees and so no 
method of giving instructions to employee representatives. 

All employee representatives doing committee work were paid for time off at 
regular rates of pay, and free transportation was also provided in addition to expenses 
where travel was involved. The employees paid no dues and all expenses in connec- 
tion with the Employees Association were borne by the management. No matter 
could be discussed by the joint reviewing committee if a department head refused to 
submit it for discussion. Thus the employee representation plan did not provide, and 
was obviously not intended to provide, an avenue for collective bargaining. It was 
solely for the purpose of handling individual employee grievances. 

This is a typical picture of an employee representation plan, the creature of the 
management at every stage and providing for no real collective bargaining with 
representatives chosen freely by the employees. The management’s domination, inter- 
ference and support were clearly unfair labor practices proscribed by “8 (2).” 

In May, 1935, a charter for a local union of the Amalgamated Association of 
Street, Electric Railway and Motor Coach Employees of America was secured by a 
number of Pennsylvania Greyhound employees who had become dissatisfied after 
two years of the Employees Association. Management opposition to an outside union 
at once showed itself. On repeated occasions, the Superintendent of the Pittsburgh 
Garage of the Greyhound Lines questioned employees about the union and warned 
and advised individual employees not to join, telling one man to keep out of the 
union if he and his kids and wife did not want to go hungry, and telling another 
that he had investigated unions and found they were no good. Attempts were made 
to obtain the names of employees who were union members, and company officials 
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sat in a car parked near the entrance of the meeting place and observed employees 
who were entering. An employee, hired to get information about union activities, 
tried to find out who attended the union meetings by copying the license numbers 
of the cars parked outside. When another employee was demoted, the garage fore- 
man said, “You should have kept your nose clean and stayed out of the union.”!* 
Testimony of this sort was not sufficiently counteracted by later testimony of company 
officials asserting complete indifference and ignorance about the type of meeting 
their employees were holding. This open surveillance of union meetings, coupled 
with threats of discharge, is clearly a violation of “8 (1).” 

As to actual discharges which took place, the complaint alleges discharge for union 
membership or activity. The management advanced other reasons for the discharges, 
such as, the transfer of some of the work from the Pittsburgh Garage to other places; 
a desire to correct the supposedly inefficient work being performed at the garage 
alleged to have resulted in excessive road failures; a change in classification which 
showed that the discharged men were junior men in their respective classifications; 
and individual charges of inefficiency or failure to observe rules. The Board had to 
weigh the reasons advanced for the discharge in each case against the background 
of open hostility to the union. The men who were discharged were among the 
older and more dependable employees and had good service records. They were not 
responsible for the road failures and employees more nearly responsible were not 
discharged. Moreover, the change in classification of employees had actually resulted 
in depriving the discharged employees of their full seniority. The Board concluded 
that five of the employees were discharged because of union membership and activity, 
thus constituting a violation of “8 (3).” It was pointed out that the discharges came 
at a time when the union was rapidly gaining strength and the discharged men were 
known to be union members and had all been threatened or warned about the union 
by company officials. So the Board’s inference that these employees were chosen as 
examples for discharge primarily because of their union membership is supported 
by sufficient evidence. 

The case finally reached the Supreme Court which decided on February 28, 1938, 
that the entire order of the Board should be enforced,'* contrary to the Circuit Court 
of Appeals of the Third Circuit which refused to enforce part of it. Both courts 
agreed that the order was valid to the extent of requiring the company to offer to the 
five discharged men immediate and full reinstatement to their former positions and 
to reimburse them for any losses of pay suffered, less what they earned subsequent 
to discharge. The Third Circuit Court of Appeals refused to enforce that part of the 
Board’s order requiring the Company to withdraw all recognition from the Em- 


Id. at 19. 
** NLRB v. Pennsylvania Greyhound Lines, Inc., 58 Sup. Ct. 571 (1938), rev’g NLRB v. Pennsylvania 


Greyhound Lines, Inc., 91 F. (2d) 178 (3rd, 1937). Cf. NLRB v. Remington-Rand, Inc., 94 F. (2d) 862 
(2nd, 1938). (The Board had ordered the respondent to withdraw all recognition from the Remington- 
Rand Employees Associations as representatives of its employees and “completely disestablish those asso- 
ciations as such representatives.” The court struck out the quoted words from the Board’s order.) 
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ployees Association and to post notices stating that said association is disestablished 
and that the company will refrain from any recognition thereof. This was held to 
be an outlawing of the company union in advance of an election and without a hear- 
ing. But the Supreme Court, relying on the Railway Labor Act cases, held that 
employer recognition of a company union might be enjoined and the union “dis- 
established,” as an appropriate means of preventing interference with the rights 
secured to employees by the statute. This order is thus adapted to the needs of the 
particular case and secures to employees the right to bargain with representatives of 
their own choosing free from employer restraints. The Pennsylvania Greyhound 
case was decided at the same time as the Pacific Greyhound case,'* in which the 
Supreme Court affirmed the decision of the Ninth Circuit Court of Appeals which 
had in turn decreed the enforcement of an order of the Board containing similar 
provisions as to reinstatement of discharged employees and disestablishment of the 
company union. 


1. INTERFERENCE wWiTH Workers’ RicHts oF SELF-ORGANIZATION 

“8 (1)” condemns as an unfair labor practice interference with, restraint or coercion 
of employees in the exercise of the rights guaranteed in Section 7, namely, the rights 
of self-organization, to form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in concerted activities 
for the purpose of collective bargaining or other mutual aid and protection. This 
subdivision has been termed, “a catch-all, designed to include not only the more 
prevalent and troublesome practices spelled out with particularity in the four suc- 
ceeding subdivisions, but all other tactics, impracticable to define or unanticipated, 
used by employers to bar effective organization and genuine bargaining.”** The 
Board has held that a violation by an employer of any other of the four subdivisions 
of Section 8 is also a violation of “8 (1).”4® The explanation given for this is that 
even though an employer may be engaging in anti-union activities in violation of 
“8 (1),” unions do not seek the protection of the Act until such activities take such 
drastic form as to bring them within the provisions of some other subdivision. There- 
fore in most of the cases involving “8 (1),” the principal offense charged fell within 
some other subdivision of Section 8, and as in the Pennsylvania Greyhound case, we 
find combinations of unfair labor practices. Nevertheless, there are elements in the 
cases involving “8 (1)” which are not appropriate to the other sections, i.¢., unfair 
employer tactics not defined except in the general terms of Section 7. 

A most extensive array of violations of “8 (1)” is present in the Remington-Rand 
case.17 There a joint protective committee, representing a clear majority of produc- 
tion and maintenance employees at the various plants involved, and affiliated with 


™% NLRB v. Pacific Greyhound Lines, Inc., 58 Sup. Ct. 577 (1938), aff’g NLRB v. Pacific Greyhound 
Lines, Inc., 91 F. (2d) 458 (oth, 1937). 

45 (1938) 32 Inn. L. Rev. 568, 589. 16 NLRB, First ANNuAL Report (1936) 71. 

™ Remington-Rand, Inc., 2 N.L.R.B. 626 (1937). The Board’s order was enforced with some 
modifications in NLRB v. Remington-Rand, Inc., supra note 13. 
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the A. F. of L., had been met by a refusal, on the part of the management, to 
negotiate in good faith. This precipitated a strike. The company not only continued 
its refusal to bargain with the joint protective committee but set out to destroy the 
free organization of its employees. There was a wholesale utilization of professional 
labor spies, “undercover” men, “missionaries,” guards, provocateurs and strike- 
breakers, supplied by four leading strike-breaking agencies, those headed respectively 
by Pearl L. Bergoff, Capt. Robert L. Foster, R. J. Burns and Capt. Nat Shaw. Bergoff 
alone supplied 200 men and women “missionaries.” The Remington-Rand plan for 
breaking the strike was described in narrative form in the Labor Relations Bulletin 
of the National Association of Manufacturers and was christened by Rand, “the 
Mohawk Valley Formula.” The National Labor Relations Board repeats in the 
Remington-Rand opinion this technique of strike breaking, interpolating its own 
interpretations, as follows: 


“First: When a strike is threatened, label the union leaders as ‘agitators’ to discredit 
them with the public and their own followers. In the plant, conduct a forced balloting 
under the direction of foremen in an attempt to ascertain the strength of the union and to 
make possible misrepresentation of the strikers as a small minority imposing their will 
upon the majority. At the same time, disseminate propaganda, by means of press releases, 
advertisements, and the activities of ‘missionaries’, such propaganda falsely stating the 
issues involved in the strike so that the strikers appear to be making arbitrary demands, 
and the real issues, such as the employer’s refusal to bargain collectively, are obscured. 
Concurrently with these moves, by exerting economic pressure through threats to move 
the plant, align the influential members of the community into a cohesive group opposed 
to the strike. Include in this group, usually designated a ‘Citizens Committee,’ represent- 
atives of the bankers, real estate owners, and businessmen, ?.e., those most sensitive to any 
threat of removal of the plant because of its effect upon property values and purchasing 
power flowing from pay rolls. 

“Second: When the strike is called raise high the banner of ‘law and order’, thereby 
causing the community to mass legal and police weapons against a wholly imagined 
violence and to forget that those of its members who are employees have equal rights with 
the other members of the community. 

“Third: Call a ‘mass meeting’ of the citizens to coordinate public sentiment against the 
strike and to strengthen the power of the Citizens Committee, which organization, thus 
supported, will both aid the employer in exerting pressure upon the local authorities and 
itself sponsor vigilante activities. 

“Fourth: Bring about the formation of a large armed police force to intimidate the 
strikers and to exert a psychological effect upon the citizens. This force is built up by 
utilizing local police, state police, if the Governor cooperates, vigilantes, and special 
deputies, the deputies being chosen if possible from other neighborhoods, so that there 
will be no personal relationships to induce sympathy for the strikers. Coach the deputies 
and vigilantes on the law of unlawful assembly, inciting to riot, disorderly conduct, etc., 
so that, unhampered by any thought that the strikers may also possess some rights, they 
will be ready and anxious to use their newly acquired authority to the limit. 

“Fifth: And perhaps most important, heighten the demoralizing effect of the above 
measures—all designed to convince the strikers that their cause is hopeless—by a ‘back-to- 
work’ movement, operated by a puppet association of so-called ‘loyal employees’ secretly 
organized by the employer. Have this association wage a publicity campaign in its own 
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name and coordinate such campaign with the work of the ‘missionaries’ circulating among 
the strikers and visiting their homes. This ‘back-to-work’ movement has these results: It 
causes the public to believe that the strikers are in the minority and that most of the 
employees desire to return to work, thereby winning sympathy for the employer and an 
endorsement of his activities to such an extent that the public is willing to pay the huge 
costs, direct and indirect, resulting from the heavy forces of police. This ‘back-to-work’ 
movement also enables the employer, when the plant is later opened, to operate it with 
strikebreakers if necessary and to continue to refuse to bargain collectively with the strikers. 
In addition, the ‘back-to-work’ movement permits the employer to keep a constant check 
on the strength of the union through the number of applications received from employees 
ready to break ranks and return to work, such number being kept secret from the public 
and the other employees, so that the doubts and fears created by such secrecy will in turn 
induce still others to make applications. 

“Sixth: When a sufficient number of applications are on hand, fix a date for an opening 
of the plant through the device of having such opening requested by the ‘back-to-work’ 
association. Together with the Citizens Committee, prepare for such opening by making 
provision for a peak army of police by roping off the areas surrounding the plant, by 
securing arms and ammunition, etc. The purpose of the ‘opening’ of the plant is three- 
fold: To see if enough employees are ready to return to work; to induce still others to 
return as a result of the demoralizing effect produced by the opening of the plant and the 
return of some of their number; and lastly, even if the maneuver fails to induce a sufficient 
number of persons to return, to persuade the public through pictures and news releases 
that the opening was nevertheless successful. 

“Seventh: Stage the ‘opening,’ theatrically throwing open the gates at the propitious 
moment and having the employees march into the plant grounds in a massed group pro- 
tected by squads of armed police, so as to give to the opening a dramatic and exaggerated 
quality and thus heighten its demoralizing effect. Along with the ‘opening’ provide a 
spectacle—speeches, flag raising, and praises for the employees, citizens, and local authori- 
ties, so that, their vanity touched, they will feel responsible for the continued success of the 
scheme and will increase their efforts to induce additional employees to return to work. 

“Eighth: Capitalize on the demoralization of the strikers by continuing the show of 
police force and the pressure of the Citizens Committee, both to insure that those em- 
ployees who have returned will continue at work and to force the remaining strikers to 
capitulate. If necessary, turn the locality into a warlike camp through the declaration of 
a state of emergency tantamount to martial law and barricade it from the outside world 
so that nothing may interfere with the successful conclusion of the ‘formula,’ thereby 
driving home to the union leaders the futility of further efforts to hold their ranks intact. 

“Ninth: Close the publicity barrage, which day by day during the entire period has 
increased the demoralization worked by all of these measures, on the theme that the 
plant is in full operation and that the strikers were merely a minority attempting to inter- 
fere with the ‘right to work,’ thus inducing the public to place a moral stamp of approval 
upon the above measures. With this, the campaign is over—the employer has broken the 
strike.”18 


All the activities in the Remington-Rand case employed to end the strike by 
breaking it, rather than by settling it through collective bargaining, were held to 
constitute a violation of “8 (1).”?° 


#2 N.L.R.B. 626, 664-666. 
3® Cf, Ford Motor Co., 4 N.L.R.B. No. 81 (1937). (Union organizers attempting to distribute literature 
at plant beaten by groups which included foremen, service department and other employees. The service 
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Espionage and union surveillance constitute unfair labor practices under “8 (1),” 
even where no discriminatory discharge results, if the effect is to intimidate em- 
ployees from joining a labor organization of their own choosing. In the Fruehauf 
Trailer case,?° the Supreme Court affirmed an order of the Board,?! directing the 
employer to cease and desist from employing detectives or any other person for pur- 
poses of espionage. In that case, the company hired a detective “to ferret out the 
union activities of the men”?* and to keep the company informed. The detective was 
given employment in order to make him eligible for membership in the union, and 
he joined and became its treasurer. Thus he secured a list of all union members, 
which he turned over to the management. In the Friedman-Harry Marks case,?* the 
Supreme Court affirmed the finding of the Board?‘ as to a violation of “8 (1),” 
where the president and superintendent of the company secretly observed a union 
meeting and the president told an employee to attend union meetings and report 
names of those attending, paying her $22.50 per week for her services. In the Wash- 
ington, Virginia and Maryland Coach case,*° the vice-president of the company 
attended a union meeting wearing a bus driver’s cap. In the more recent cases, the 
Board continues to treat espionage and surveillance of union meetings, whether done 
by outsiders or insiders, by employees or management, as violative of “8 (1).”?6 

Another group of cases held to violate “8 (1)” involves in general the spread of 
anti-union propaganda which tends directly or indirectly to coerce workers in the 
matter of self-organization. The most direct form of this is where supervisory officials 
warn employees against engaging in union activity.2* But it may consist in state- 
ments which tend to discredit the union, as warning against the labor racketeers,?® 
or that any outside union would destroy employer-employee harmony,?® or warnings 
by supervisory officials against union activity and prohibiting all propaganda during 
working hours while at the same time posting a notice that the management favored 
an employee-organization,®° or discriminatory remarks against the union and putting 
an anti-C. I. O. advertisement in the local newspaper.*! 
department had been greatly increased in size by the addition of some professional fighters and individuals 
with known criminal records); Jones and Laughlin Steel Corp., 1 N.L.R.B. 503 (1936). 

* Fruchauf Trailer Co., 1 N.L.R.B. 68 (1935). 

*1 NLRB v. Fruchauf Trailer Co., 301 U. S. 49 (1937). = (1935) 1 N.L.R.B. 68, 73. 

* Friedman-Harry Marks Clothing Co., Inc., 1 N.L.R.B. 411 (1936). 

* NLRB v. Friedman-Harry Marks Clothing Co., Inc., 301 U. S. 58 (1937). 

** Washington, Virginia and Maryland Coach Co., 1 N.L.R.B. 769 (1936). 

** National Electric Products Corp., 3 N.L.R.B. No. 47 (1937) (surveillance over meetings and meeting 
places); Stylecraft Leather Goods Co., Inc., id. No. 98 (1937) (watching employee active in union); Con- 
solidated Edison Co. of N. Y. Inc., 4 id. No. 10 (1937) (previous employment of industrial spies); Botany 
Worsted Mills, id. No. 43 (1937) (where anti-union employee watched fellow worker turn in executed 
union application and reported it, held encouragement of systematic espionage); Metropolitan Engineering 
Co., id. No. 73 (1937); Jacob Cohen, id. No. 87 (1937); Cating Rope Works, Inc., id. No. 124 (1938). 

*? Metropolitan Engineering Co., 4 N.L.R.B. No. 73 (1937); Washington Manufacturing Co., id. No. 
120 (1938); Trenton Garment Co., id. No. 142 (1938); Montgomery Ward and Co., id. No. 138 (1938). 
In Greensboro Lumber Co., 1 id. 629 (1936), employees were called in one by one and asked bluntly 
concerning union activity. 

* Ralph A. Freundlich, Inc., 2 N.L.R.B. 802 (1937); Leo L. Lowy, 3 id. No. ror (1937). 

®S. Blechman & Sons., Inc., 4 N.L.R.B. No. 3 (1937). 


* Federal Bearings Co., Inc., 4 N.L.R.B. No. 66 (1937). 
* Bradford Dyeing Ass'n, 4 N.L.R.B. No. 79 (1937). 
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Much propaganda takes the form of economic coercion and is aimed at the 
worker’s fear of the loss of his job, if the union succeeds. Threats to close** or move 
the plant** or to go out of business** are effective in such mobile industries as cloth- 
ing and shoes. In the Remington-Rand case,®° a “for sale” sign was placed on a 
factory building. The reaction of this in a community which depends for its eco- 
nomic life on the industry in question is hard to measure, but the pressure on the 
worker becomes well-nigh irresistible. The whole community lines up against the 
worker who holds out. In the Mansfield Mills case,°* a meeting was held on mill 
property and the Mayor of the mill town, who was an employee of the company, 
urged all who were loyal to the community to drive out the union organizer. A 
crowd then followed the Mayor to the organizer’s house where the Mayor warned 
him that his union activity would cause violence. In one case, the company made 
threats to its employees and to the Chamber of Commerce that it would move its 
plant if the right bargaining representative was not seleced,** and in another, local 
business men, including municipal officers, leased the plant to respondents, and they 
threatened and assaulted union organizers.** 

Economic coercion may take the form of threatened eviction from company 
houses,*® particularly where a mill village is entirely company owned. The policy in 
many cotton mill towns of discharging all members of a family in order to secure 
possession of a company house would seem to violate “8 (1),” especially if the first 
member of the family is wrongfully discharged under “8 (3).”4° In the Alaska 
Juneau case,*’ the employer caused the food stores in the town to stop extending 
credit to employees engaged in union activities. 

A, failure of a shipping company to issue a pass to the bargaining representative 
of the employees, when passes had been issued to other labor organizations, was held 
to be an unfair labor practice.** A similar result was reached where an employer 
sought to restrain union activities of an employee, who was secretary of the union 
commitee and a night law student, by threatening to inform the character committee 
of the Bar Association that he was a communist and engaged in union activities.** 

* Leo L. Lowy, 3 N.L.R.B. No. 101 (1937); Idaho-Maryland Mines Corp., 4 id. No. 97 (1938) (mine 
shaft where unionization most active was shut down). 

% Friedman-Harry Marks Clothing Co., Inc., 1 N.L.R.B. 411 (1936); Anwelt Shoe Mfg. Co., id. 939 
(1936); Omaha Hat Corp., 4 id. No. 106 (1938). 

* National Casket Co., Inc., 1 N.L.R.B. 963 (1936); Remington-Rand, Inc., 2 id. 626 (1937). 

* Supra note 34. * Mansfield Mills, Inc., 3 N.L.R.B. No. 97 (1937). 

*7 Lenox Shoe Co., 4 N.L.R.B. No. 54 (1937). * Regal Shirt Co., 4 N.L.R.B. No. 74 (1937). 

® Carlisle Lumber Co., 2 N.L.R.B. 248 (1936). References to eviction from company houses or notices 
of eviction are found in Alabama Mills, Inc., id 20 (1936); Hardwick Stove Co., Inc., id. 78 (1936). 

“ Cf. Quidnick Dye Works, Inc., 2 N.L.R.B. 963 (1937) (violation of “8 (3)” to discharge employee 
because he is brother of union worker previously discharged). 

* Alaska Juneau Gold Min. Co., 2 N.L.R.B. 125 (1936). 

“Seas Shipping Co., Inc., 4 N.L.R.B. No. 88 (1938); cf. American France Lines, 3 id. No. 7 (1937) 


(companies forbidden to show preference to any labor organization by way of free passes, as that would 
constitute an interference with the election). 

“Elbe File and Binder Co., Inc., 2 N.L.R.B. 906 (1937). Distribution of photostatic copies of a 
C.1.O. organizer’s affidavit of registration for the Communist Party primaries was held an unfair labor 
practice, although the information was true. National Motor Bearing Co., 5 id. No. 66 (1938). 
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A new corporation which took over part of the work of the respondent corporation 
was made a party by amending the complaint, because the Board found that the new 
corporation was formed to avoid the respondent’s responsibility, and this was held 
to be an interference with the employees’ self-organization in view of the respondent's 
anti-union attitude.** A curious unfair labor practice is found in the Louisville Refin- 
ing case,‘ where, during attempted negotiations by the union, the management 
changed working hours and was held to have interfered with employees’ self- 
organization. 

Truly, “8 (1)” is a “catch-all,” which the employer will have difficulty in avoiding 
and which will continue to enable the Board to checkmate new anti-union devices 
of employers. 


2. COMPANY-DOMINATED UNIONS 


“8 (2)” makes it an unfair labor practice for an employer: “To dominate or inter- 
fere with the formation or administration of any labor organization or contribute 
financial or other support to it.” Committee reports in Congress on the Wagner Act 
showed that practically seventy percent of the company unions in existence in 1935 
were established after the passage of Section 7(a) of NIRA and were a large factor 
in industrial disputes during that period. 

The term “labor organization” is defined in Section 2(5) of the Wagner Act as 
“any organization of any kind, or any agency or employee representation committee 
or plan, in which employees participate and which exists for the purpose, in whole 
or in part, of dealing with employers concerning grievances, labor disputes, wages, 
rates of pay, hours of employment or conditions of work.” The Act does not prevent 
an organization of employees limited to one company nor interfere with the freedom 
of employees to establish pension benefits, outing clubs, etc., as long as such organiza- 
tions do not engage in collective bargaining and are not used for purposes of dis- 
criminating against or in favor of membership in any labor organization. On the 
other hand, no matter what form the organization takes, good-will club, employee 
representation plan, back-to-work association, if it exists in part for the purpose of 
dealing with employers concerning those matters specified in Section 2 (5), it is a 
labor organization within the terms of the Act. Employer control does not prevent 
the description of “labor organization” and calling it a “labor organization” does not 
confer any particular legitimacy upon it. It is a term used “in a special and technical 
sense solely for the purpose of statutory draftsmanship and to make the prohibition 
of Section 8, subdivision (2) all inclusive. That prohibition was intended to apply 
to any device which would tend to displace, or masquerade as, a genuine labor 
organization, whether it was itself such a genuine organization or not.”*® 

“ Hopwood Retinning Co., Inc. and Monarch Retinning Co., Inc., 4 N.L.R.B. No. 113 (1938). In 
Cardinale Trucking Corp., 5 id. No. 33 (1938), the discharged employees were from a shop which was 
leased to a company financed by, and completely subject to, the respondent. 


“ Louisville Refining Co., 4 N.L.R.B. No. 110 (1938). 
“International Harvester Co., 2 N.L.R.B. 310, 353 (1936). 
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Company union plans held in violation of “8 (2)” vary in details but the descrip- 
tion of the Employees Association in the Pennsylvania Greyhound case may be taken 
as fairly typical. In the Pacific Greyhound case,*" a Drivers’ Association was likewise 
effectively controlled by the employer, and the Board had the following to say, 


“The presence of the respondent’s officers at the meetings of the Drivers’ Association, 
‘taking notes of the proceedings’ and joining in the discussion of working conditions and 
proposals for changes in the so-called working agreement, exerts a powerful pressure upon 
the members and representatives to do as the respondent bids. The respondent’s zealous 
interest in the affairs and the expansion of the Drivers’ Association has made it apparent 
to the operators that this is the organization which the respondent favors and which it 
would be wise to join. By gratuitously supplying the Drivers’ Association with secretarial 
help, stationery, and meeting places, by supporting its members and their representatives 
while engaged in its affairs by payment to them of their regular wages, and by collecting 
the dues of the Drivers’ Association, the respondent has clearly identified itself with that 
organization in the eyes of its operators and has impaired the bargaining power of the 
Drivers’ Association by placing it in the position of a debtor.”48 


Employer control is not limited to company unions, but may extend to locals of 
the A. F. of L. or the C. I. 0.4 This has given rise to A. F. of L-C. I. O. rivalry®° 
and has involved the Board in a controversy with the federal courts in the Ambridge 
case.°? The Board found in that case that C. I. O. had commenced organization work 
almost a year before the A. F. of L. and had 918 members of the appromixately 1612 
employees on a certain date, about the time the A. F. of L. began to organize. The 
Board concluded that the respondent (National Electric Products Corporation) urged, 
persuaded and warned its employees to refrain from joining or remaining members 
of the United (C.I.O.) and to become members of the Brotherhood (A.F. of L.) and 
threatened them with discharge if they did not comply. Employees and foremen 
solicited membership applications for the Brotherhood on company time, the power 
sometimes being shut down while solicitation was going on. The respondent agreed 
to recognize the Brotherhood as the exclusive representative of its employees at a time 
when it had not, to the respondent’s knowledge, been designated as the free choice 
of a majority of its employees and when the United had asserted that it represented 
a majority. The respondent refused to negotiate with or interview the officers of the 
United, and instead speedily granted the Brotherhood’s request for a conference and 
entered into a closed shop agreement, which required all employees to join the 

“' Pacific Greyhound Lines, Inc., 2 N.L.R.B. 431 (1936). 

Id. at 455. 

“ National Electric Products Corp., 3 N.L.R.B. No. 47 (1937); Consolidated Edison Co. of N. Y., 4 id. 
No. 10 (1937); Lenox Shoe Co., id. No. 54 (1937); Pacific Greyhound Lines, id. No. 72 (1937). 

°° The National Labor Relations Board Faces A. F. of L.-C. I. O. Rivalry (1937) 6 I. J. A. MonTHLY 
BULL. 41. 

5 National Electric Products Corp., 3 N.L.R.B. No. 47 (1937). Accord: Consolidated Edison Co. of 
N. Y., Inc., 4 id. No. 10 (1937) (after the National Labor Relations Act was held constitutional, the man- 
agement thought that the Employees’ Representation Plans would be in violation of the Act and arranged 
to deliver the Plan organizations to the Brotherhood (A. F. of L.) and hurriedly made contracts with the 
Brotherhood, at a time when it was doubtful if the Brotherhood represented a majority of the workers.) 


Order entered for enforcement of Board’s order by Second Circuit Court of Appeals on March 14, 1938. 
Consolidated Edison Co. of N. Y., Inc. v. NLRB, C, C. H. Lasor L. Serv. par. 18224. 
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Brotherhood or have deducted from their wages sums of money equivalent to Brother- 
hood dues. The United then called a strike which closed the plant for three weeks 
and which was called off on condition that all employees would be returned to work 
without discrimination. The Brotherhood then sued the respondent for specific 
performance of its agreement, and the United States District Court for the Western 
District of Pennsylvania entered a decree of specific performance, thus upholding 
the agreement. The Board, without taking sides in the union rivalry, held that even 
a bona fide union could be the instrument for employer control and unfair labor 
practices, that the district court action was a suit between private parties in which 
the issue of unfair labor practices under the Wagner Act was not raised or decided, 
and that the National Labor Relations Board had exclusive jurisdiction under the 
Act to decide those issues. Therefore the Board held the agreement void and ordered 
the respondent to cease and desist its unfair practices. The Board thus upheld the 
right of self-organization which both labor groups are fighting for. 

More subtle and indirect are other employer efforts to dominate or interfere with 
employee-organization. Fostering a back-to-work movement and using public offi- 
cials and citizens’ committees to help secure control of labor organizations is much 
more insidious, as the real issues become completely clouded and community hysteria 
is enlisted against free organization. The Remington-Rand case shows this clearly, 
as already set out in the Mohawk Valley formula. In the Alaska Juneau Gold Mining 
Company case,°* a strike had been called by an independent union. A back-to-work 
movement was commenced by a group of employees, encouraged by the mine super- 
intendent. The city council intervened in response to petitions, and the city attorney, 
who was directly interested in the Mining Company and had acted as its attorney and 
lobbyist, assumed an important role. The Board’s comments on his conduct follow: 

“In evaluating the connection between the respondent and the Association (company 
union) the omnipresent figure of Mr. Faulkner (city attorney) must be taken into account. 
It was he who assisted the movement to return to work in its incipiency; it was he who 
brought to bear the full weight of the authorities on the side of those seeking to break 
the strike; it was he who drew up the resolution calling for a vote on the question of 
returning to work; it was he who drafted the Police Protection Resolution; it was he who 
addressed the workers at the Association meeting and urged them to go back to work; it 
was he who warned the pickets to disperse; it was he who paid the fare and expenses of 
Danielson, first president of the Association, to Seattle; it was he who wrote the anonymous 
letter condemning the jury for acquitting the strikers charged with rioting; and in all 
this by his own admission he did not act in his capacity as city attorney. And, admittedly, 
he was in frequent conferences with Metzgar (mine superintendent) after the strike was 
called. Indeed, so universally did the idea gain acceptance that Faulkner was acting in 
behalf of the respondent. . . .”58 


The Board held that by this indirect and clandestine course of conduct, the 
respondent dominated and interfered with the formation of the Association. 


® Alaska Juneau Gold Mining Co., 2 N.L.R.B. 125 (1936). 
85 N.L.R.B. 125, 135. 
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In the cases under this section, when a strike has not been, called by an inde- 
pendent union, we are likely to find such a union in existence and engaged suc- 
cessfully in organizing the workers, and the employer is consequently engaged in 
counteracting such organization. The following are some of the obvious acts of 
interference found in most of the cases: (1) initial creation of the company union, 
(2) financial support, (3) by-laws dictated by the management, which puts the 
control of the union in the hands of the management, (4) intimidation of employees 
into membership, (5) leadership of the union by supervisory employees, (6) no dues 
or assessments, (7) no problems discussed without consent of management, (8) no 
referendum by employees or meetings for purpose of instructing their representatives, 
and (9) entering into closed shop agreements after employer control is established. 

When the Board finds these elements present in various combinations®* and holds 
that a particular labor organization is employer-controlled, the only effective order 
is the one upheld in the Pennsylvania Greyhound case°® by the Supreme Court, the 
order to “disestablish.” Orders to cease and desist may not eliminate all domination. 
As a practical matter, when the Board’s order to cease and desist has apparently been 
obeyed, the employee may feel that there is no further reason to withdraw from the 
company union. Theoretically, it is now free from employer control. He may decide 
to remain a member from sheer inertia, since the organization, now shorn of em- 
ployer domination, is recognized as a proper labor organization for collective bar- 
gaining. Workers should really have a chance to express themselves as if the issue 
were presented for the first time and so be free to decide whether to continue in the 
company union or not. The order to disestablish gives the opportunity for a fresh 
start and is consistent with the policy of the Wagner Act to enable the worker to 
join the labor organization of his choice, free from direct or indirect control or 
interference by his employer. 


3. Discrrmination AFFECTING UNION MEMBERSHIP 


“8 (3)” makes it an unfair labor practice for an employer “By discrimination in 
regard to hire or tenure of employment or any term or condition of employment to 
encourage or discourage membership in any labor organization.” As interpreted by 
the Board, “this section is not intended to interfere generally with the freedom of an 
employer to hire and discharge as he pleases. It limits this freedom, however, in one 


“Canadian Fur Trappers Corp., 3 N.L.R.B. No. 63 (1937) (coercion to join Protective Association 
and closed shop agreement with it); Highway Trailer Co., id. No. 65 (1937) (during strike shop union 
formed with company aid in membership campaign and foremen as members); Ford Motor Co., 4 id. 
No. 81 (1937). (Ford Brotherhood of Am. solicited membership during working hours, encouraged by 
foremen); Metropolitan Engineering Co., 4 N.L.R.B. No. 73 (supervisory officials members of Employees 
Association); Regal Shirt Co., id. No. 74 (1937) (meetings of Association permitted in plant during 
working hours and agreement with it made in summary manner); David and Hyman Zoslow, id. No. 112 
(1938) (order to withdraw all recognition from company union and to take legal means to secure sur- 
render of company-union’s charter); Associated Press, id. No. 140 (1938) (Independent Employees Guild, 
Inc. as bargaining agency fostered by Associated Press); Montgomery Ward and Co., Inc., id. No. 138 
(1938) (supervisory employees aided in forming company-union and memberships solicited during working 
hours). * Supra note 13. 
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important respect. He may not use it in such a manner as to foster or hinder the 
growth of a labor organization. He may employ anyone or no one, he may transfer 
employees from task to task within the plant as he sees fit; he may discharge them in 
the interest of efficiency or from personal animosity or sheer caprice. But, in making 
these decisions he must not differentiate between one of his employees and another, 
or between his actual and his potential employees, in such manner as to encourage 
or discourage membership in a labor organization.”*° 

There are cases where employees have been openly discharged for taking part in 
union activities.°* For instance, in discharging a waiter, the head waiter said, “If 
you want to know why you are fired, the reason is the union.”** In the same case, 
the president of the company greeted several waiters with the following question and 
answer: “Are you with the union or not? If you are with the union you can not 
work here.”®® The general manager of an express company in discharging an ad- 
mittedly efficient truck driver told him that “he had orders from his main office to 
dispense with the service of all union men.”®° Where a discharge follows shortly 
after election to a union office*’ or after an employee has been seen attending a union 
meeting,®? the case of discrimination is only slightly less obvious. But in most cases, 
the employer has made no such frank admissions, and contends that the discharge 
has nothing to do with union activity but is the result of inefficiency, insubordination, 
infraction of rules, slowing of work, falling off of business, or other legitimate cause. 
Thus each case must be decided on its own facts. 

In the previously discussed Pennsylvania Greyhound case,** the five discharged 
employees were known to be union members and had been warned by company 
officials, At a time when the union was gaining strength, and in view of the anti- 
union attitude of the company, the reasons advanced for discharging the five men, 
such as transferring work to other garages, inefficiency, etc., were regarded as mere 
pretexts to cover up the real reasons, i.c., union activity. In the Jones and Laughlin 
case,** the discharges followed a pattern. All of the discharged employees were active 
in union work, several being officers. They were old employees with excellent service 
records. Then suddenly they were discharged for some routine fault or omission, to 
which, normally, no penalty or only slight penalty attached. One man, for eight 


5° NLRB, First Annuat Report (1936) 77. In NLRB v. Jones & Laughlin Steel Corp., 301 U. S. 1, 
45-46 (1937), Hughes, C. J., affirmed this interpretation, as follows: “The Act does not interfere with 
the normal exercise of the right of the employer to select its employees or to discharge them. The em- 
ployer may not, under cover of that right, intimidate or coerce its employees with respect to their self- 
organization and representation, and, on the other hand, the Board is not entitled to make its authority 
a pretext for interference with the right of discharge when that right is exercised for other reasons than 
such intimidation and coercion.” 

** Pennsylvania Greyhound Lines, Inc., 1 N.L.R.B. 1 (1935); Protective Motor Service Co., id. 639 
(1936); National Electric Products Corp., 3 id. No. 47 (1937). 

8 Club Troika, Inc., 2 N.L.R.B. 90, 93 (1936). 

® Ibid. 

© Tidewater Express Lines, Inc., 2 N.L.R.B. 560, 563 (1937). 

* Agwilines, Inc., 2 N.L.R.B. 1 (1936); Lamb Glass Co., 3 id. No. 94 (1937). 

™ Martin Dyeing and Finishing Co., 2 N.L.R.B. 403 (1936); Stylecraft Leather Goods Co., Inc., 3 id. 
No. 98 (1937). ®y N.L.R.B. 1 (1935). 

“Jones & Laughlin Steel Corp., 1 N.L.R.B. 503 (1936). 
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years a top-notch tractor driver, was discharged for leaving open a door; another, for 
fifteen years a crane operator, was discharged for leaving a key on a bench; another, 
whose duty it was to inspect the machinery, was discharged because a nut fell off a 
crane; another was assigned to new work for which he was not trained and then 
discharged for spoiling a piece of work. The Board concluded that these employees 
had been discriminated against with respect to hire and tenure of employment, and 
the Supreme Court found that the evidence supported the Board’s finding that the 
company discharged these men because of their union activity and for the purpose 
of discouraging membership in the union.®® 

In the Fruehauf Trailer case,®* the discharges were summary, taking place during 
the day after the men had commenced work, and following in most cases some ques- 
tioning or warning by the foreman about the employee’s participation in union 
activity. In view of the employer’s determination to put a stop to all attempts at 
unionization, the Board’s findings as to discriminatory discharges seem to be clearly 
justified. In the Friedman-Harry Marks Clothing case,*" the Supreme Court upheld 
the Board’s findings that the discharges were because of the membership of the em- 
ployees in the labor organization and their activities in connection with it. Significant 
to the Board was the fact that non-union employees replaced those discharged. In 
the Washington, Virginia and Maryland Coach case,°* none of the complainants 
were told that they were being discharged because of incompetency or inefficiency 
and the fact that they were discharged over a period of only two days immediately 
following the organization of the local union, to which the company exhibited strong 
hostility, and were at once replaced by new employees, satisfied the Board and the 
Supreme Court that the company looked primarily toward their union membership 
and activity in terminating their employment. In the Associated Press case,®® the 
employee’s activity in the Newspaper Guild was held to be the reason for his dis- 
charge. In the Pacific Greyhound case," it was asserted that a bus driver was dis- 
charged because of an accident causing property damages in the amount of fifty 
dollars. But the bus driver had a splendid record as a driver and had been awarded 
various tokens of merit, and it was not the policy of the company to discharge 
operators for such accidents unless they had bad driving records. So the Board 
concluded that the company had used the accident as a pretext for getting rid of an 
active and key union organizer. 

A discharge or layoff for union activities may violate “8 (3)” whether or not it 
is accompanied by a discriminatory refusal to reinstate,”* the Board holding that the 

® NLRB v. Jones & Laughlin Steel Corp., 301 U. S. 1 (1937). 


© Fruehauf Trailer Co., 1 N.L.R.B. 68 (1935). 

* Friedman-Harry Marks Clothing Co., Inc., 1 N.L.R.B. 411 (1936), aff'd, NLRB v. Friedman-Harry 
Marks Clothing Co., Inc., 301 U. S. 58 (1937). 

* Washington, Virginia and Maryland Coach Co., 1 N.L.R.B. 769 (1936), aff'd, 301 U. S. 142 (1937). 

® The Associated Press, 1 N.L.R.B. 788 (1936). 

” Pacific Greyhound Lines, Inc., 2 N.L.R.B. 431 (1936). 

™ Pennsylvania Greyhound Lines, Inc., 1 N.L.R.B. 1 (1935); Pacific Greyhound Lines, Inc., 2 id. 431 
(1936); Remington-Rand, Inc., id. 626 (1937). 
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employer is, in such a case, under a duty to offer reinstatement, whether the employee 
makes application or not.’ But where the original termination of employment is 
not attributable to any wrongful conduct of the employer, as in the case of a strike 
or a shut-down due to lack of business, the Board seems to hold that there is no duty 
to offer reinstatement unless the employee makes application for re-employment.” 
This application may be made collectively through representatives’* and is not a 
prerequisite where the employer recalls his employees individually or as a group.” 
The requirement that workers must apply for reinstatement in these cases is objec- 
tionable for the reason that they may reasonably expect to return to their jobs upon 
the termination of the strike or the layoff. Moreover, it is generally agreed that em- 
ployment relations are not completely severed by a strike. 

A refusal to accept an application for re-employment from an employee who had 
voluntarily terminated employment has been held to be discriminatory and in viola- 
tion of “8 (3).”"® Strikers convicted of minor acts of violence? or of technical tres- 
pass’® are entitled to reinstatement, and a blacklisting of employees which caused 
them to delay making requests for employment until their positions were filled, was 
held equivalent to a discriminatory refusal to reinstate.”° Offers of re-employment 
conditioned upon withdrawal from the union®® or joining a company union® or 
signing a yellow-dog contract*? are also equivalent to a refusal to reinstate, and the 
imposition of such conditions amounts to discrimination in regard to a term or 
condition of employment in violation of “8 (3).” 

Section 2, subdivision 3, of the Wagner Act provides that the term “employee” 
shall include “any individual whose work has ceased as a consequence of, or in con- 
nection with any current labor dispute or because of any unfair labor practice. . . .” 
Independently of statutory definition, the courts have generally reached the con- 
clusion that a strike does not of itself result in a complete severance of the employ- 
ment relation,** but that a new status arises. The term “striking employee” is used 
as descriptive of this new status, the incidents of which are subject to legislative 
modification in the public interest. Therefore, the Board seems to be justified in 
ordering the reinstatement of “striking employees.” Such an order of the Board was 

% Washington, Virginia & Maryland Coach Co., 1 N.L.R.B. 769 (1936). 

% Jeffery-De Witt Insulator Co., 1 N.L.R.B. 618 (1936); Alabama Mills, Inc., 2 id. 20 (1936); Elbe 
File and Binder Co., id. 906 (1937). 

™ United Aircraft Mfg. Corp., 1 N.L.R.B. 236 (1936). 

% Atlanta Woolen Mills, 1 N.L.R.B. 316 (1936); Columbia Radiator Co., id. 847 (1936). 

© Cherry Cotton Mills, 4 N.L.R.B. No. 89 (1937). 

™ Biles-Coleman Lumber Co., 4 N.L.R.B. No. 86 (1937). 

* Louisville Refining Co., 4 N.L.R.B. No. 110 (1938). Accord, as to “sit-down strikers”: Indianapolis 
Glove Co., 5 N.L.R.B. No. 34 (1938); Fansteel Metallurgical Corp., id. No. 124 (1938). 

* Mackay Radio and Telegraph Co., 1 N.L.R.B. 201 (1936). 

® Clark & Reid Co., Inc., 2 N.L.R.B. 516 (1936). 

* Clinton Cotton Mills, 1 N.L.R.B. 97 (1936) (96 former employees who refused to join the Clinton 
Friendship Association were not re-employed). 

© Alabama Mills, Inc., 2 N.L.R.B. 20 (1936); Carlisle Lumber Co., id. 248 (1936); Lee Clay Products 
Co., 3 id. No. 83 (1937); Federal Carton Corp., 5 id. No. 118 (1938). 


® Tri-City Central Trades Council v. American Steel Foundries, 238 Fed. 728 (7th, 1917). See dis- 
cussion by Parker, J. in Jeffery-De Witt Insulator Co. v. NLRB, 91 F. (2d) 134, 137-138 (4th, 1937). 
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sustained in the Jeffrey-De Witt case** by the Fourth Circuit Court of Appeals in an 
opinion by Judge Parker that has been called “an understanding; pioneering job.”*° 
But the Ninth Circuit Court of Appeals in the Mackay Radio and Telegraph case*® 
has taken a contrary position in a two-to-one decision, concluding that the Board 
had no power to order an employer to reinstate an employee who has terminated his 
employment by striking. The latter court has apparently changed its opinion about 
this, because its latest decision upholds a similar order of the Board.8* The Supreme 
Court has granted certiorari in the Mackay Radio and Telegraph case,°* so that a 
decision on whether striking employees are within the protection of the Wagner Act 
may be imminent. The Mackay case is out of line with general judicial opinion and 
negatives the express language of the Wagner Act. In addition, if the Mackay case 
is affirmed, an employer could easily aggravate a strike and then declare the employ- 
ment relation severed, thus undermining the entire structure of the National Labor 
Relations Act. 

In the cases under “8 (3),” where there are conflicting contentions as to the cause 
of the alleged discriminatory treatment, the Board has had to place much weight 
upon the entire background of the controversy and upon the intention of the em- 

loyer manifested therein.8® What is the motivating force which determines the 
P y 8 . . . . 
employee’s alleged unfair treatment? The complaint charges a discrimination for 
the purpose of encouraging or discouraging membership in a labor organization. 
The complainant therefore has the burden of proving the employer’s wrongful 
motive. It has been suggested that in the cases of discriminatory discharge, when 
the complainant demonstrates anti-union bias, the burden of going forward with 
evidence in order to prove the absence of unlawful motive is on the employer.®° The 
background of anti-union hostility is relied upon in so many cases of discriminatory 
discharge that the suggestion appears to be correct. The Board, without saying so, 
seems to require the employer to produce evidence to counteract the effect of proof 
of anti-union bias, since a discharge plus a background of anti-union sentiment is 
deemed by the Board sufficient to permit a finding that “8 (3)” has been violated.®* 
Other factors which the Board uses as evidence of unlawful motive are (1) previous 
warnings or threats of dismissal for union activities,°* (2) the discharged employee’s 
service record,®* (3) the employment of non-union workers to replace the discharged 

* Jeffery-De Witt Insulator Co. v. NLRB, supra note 83. ® (1938) 6 I. J. A. Montuty Buty. 115. 

® NLRB v. Mackay Radio & Tel. Co., 92 F. (2d) 761 (gth, 1937). 

* NLRB v. Carlisle Lumber Co., 94 F. (2d) 138 (gth, 1937). The decision in the Mackay case was 
by Justices Wilbur and Matthews, Garrecht, J. dissenting. In the Carlisle case, Justices Haney and Stephens 
replace Matthews and Garrecht, and Wilbur, J. dissents. 

® NLRB v. Mackay Radio and Tel. Co., 58 Sup. Ct. 644 (1938). 

© The Board stated this in its first case, Pennsylvania Greyhound Lines, Inc., 1 N.L.R.B. 1, 23 (1935). 

© (1938) 32 Int L. Rev. 568, 578, n. 96. 

" A few recent cases are: Bradford Dyeing Assoc., 4 N.L.R.B. No. 79 (1937); Idaho-Maryland Mines 
Corp., id. No. 97 (1938); Hopwood Retinning Co., Inc., id. No. 113 (1938); Montgomery Ward & Co., 
Inc., id. No. 138 (1938). 

* Ibid. * See cases cited in note 27, supra. 


“The Board has given weight to such factors as length of employment, experience in position from 
which discharged, efficiency ratings and testimony of foremen and other employees. 
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union men, and (4) the discharge of an unduly high percentage of union members 
or union leaders. It is clear that the employer’s improper motive must be a sub- 
stantial factor in causing the discrimination, although it need not be the sole factor. 
As we have seen, the Board may find that the employer’s reason for dismissing a 
worker is merely a convenient pretext rather than the motivating cause. 


4. DiscHarcE For Fitinc CuarcEs 


By Section 8(4), discharging or otherwise discriminating against an employee 
because he has filed charges or given testimony under this Act is made an unfair 
labor practice for an employer. Only two cases have arisen under this section, neither 
presenting any difficulty. In one the discharge was for the filing of charges, the 
president of the respondent saying, “She may have been laid off before, but she is 
discharged now, running down there and causing all this trouble.”®* In the other 
case the discharge was for testifying in a hearing held by the Board on another 
matter.°¢ 


5. Review oF Boarp’s Finpines 


Section 10(e) of the Wagner Act provides that “The findings of the Board as to 
the facts, if supported by evidence, shall be conclusive.”®* In the Appalachian Electric 
Power case,°* the Fourth Circuit Court of Appeals introduced the word “substan- 
tial” into the statute, saying, “We are bound by the Board’s findings of fact as to 
matters within its jurisdiction, where the findings are supported by substantial evi- 
dence; but we are not bound by findings which are not so supported. . . . The rule 
as to substantiality is not different, we think, from that to be applied in reviewing 
the refusal.to direct a verdict at law, where the lack of substantial evidence is the 
test of the right to a directed verdict. In either case, substantial evidence is evidence 
furnishing a substantial basis of fact from which the fact in issue can reasonably be 
inferred; and the test is not satisfied by evidence which merely creates a suspicion 
or which amounts to no more than a scintilla or which gives equal support to incon- 
sistent inferences. . .. If the case had been tried at law, we should unhesitatingly hold 
that verdict should have been directed against a finding of discrimination or inter- 
ference on the ground that no sufficient evidence to that effect had been produced.”** 

This has been criticized as a judicial amendment of the Wagner Act to permit 
more extensive judicial review of the work of the Labor Board.’° The criticism 
can only be justified if the Act intended that the Board’s findings of fact should be 
conclusive, if supported by “any” evidence. Parker, J. rejects such an interpretation. 

® Friedman-Harry Marks Clothing Co., Inc., 1 N.L.R.B. 411, 428 (1936). 

® Willard, Inc., 2 N.L.R.B. 1094 (1937). 

” A similar provision occurs in §10(f). 

* Appalachian Electric Power Co. v. NLRB, 93 F. (2d) 985 (4th, 1938). 

® 93 F. (2d) 985, 989 (4th, 1938). In Mooresville Cotton Mills v. NLRB, 94 F. (2d) 61, 65 (4th, 
1938), the same court said, “But the testimony . . . was sufficient, if believed, to support the finding and 


order of the Board... .” 
2 More Court Decisions on NLRB Orders (March, 1938) 6 I. J. A. MontHLy BULL. 115. 
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Instead, he uses the words “substantial” or “sufficient” to describe the evidence needed 
to support the Board’s findings and draws a comparison with the-review of a refusal 
to direct a verdict at law. It might have been clearer to have compared the review 
of the Board’s findings of facts with the review of a jury’s verdict. In any case, the 
test boils down to the same thing, .c., is the evidence such that reasonable men might 
have reached the same conclusion? If not, the finding should be set aside. The next 
step in the development of Administrative Law may be to curtail judicial review of 
administrative action or remove it altogether, but the rule of substantiality of evidence 
to support findings, which is applied to the Labor Board,’ is the customary 


technique of permitting courts to say whether an administrative finding of fact is 
arbitrary or unreasonable.°? 

11 Tn the case of statutory provisions like Section 10(e), applicable to other administrative tribunals, 
we have refused to review the evidence or weigh the testimony and have declared we will reverse or modify 
the findings only if clearly improper or not supported by substantial evidence.” Roberts, J., in Washington, 
Virginia & Maryland Coach Co. v. NLRB, 301 U. S. 142, 147 (1937). A more realistic statement occurs 
in the recent case of NLRB v. Remington-Rand, Inc., 94 F. (2d) 862, 873 (2nd, 1938), where Judge 
Learned Hand said, “. . . that does not mean that mere rumor will serve to ‘support’ a finding, but 
hearsay may do so, at least if more is not conveniently available, and if in the end the finding is supported 
by the kind of evidence on which responsible persons are accustomed to rely in serious affairs.” 

%® For a suggestive discussion of the desirability of judicial review of administrative action, see Landis, 
Administrative Law and the Courts (1938) 47 Yate L. J. 519 (1938). In Clark and Stone, Review of 
Findings of Fact (1937) 4 Univ. or Cu. L. Rev. 190, 211-213, there is reference to the administrative 
law problem. 








THE DUTY TO BARGAIN COLLECTIVELY 


Benepict Wotr* 


Since the passage of the National Labor Relations Act! there has been a tendency 
to consider collective bargaining mainly in its legal aspects. Collective bargaining 
was, even prior to the enactment of the statute, the chief means of an intelligent 
handling of labor problems and an effective substitute for economic strife. For the 
past few years, however, public attention has been directed to the whole subject of 
collective bargaining, and its importance has been increasingly emphasized. 

Section 8 of the Act states, with reference to collective bargaining: 


“{t shall be an unfair labor practice for an employer. . . . 


(5) To refuse to bargain collectively with the representatives of his employees, subject to 
the provisions of Section 9 (a).” 


Even a cursory examination of the Act as a whole reveals that this subsection 
really embodies the primary objective of the statute.” 
The purpose and policy of the statute is set forth in Section 1 and contains the 


following language: 


“Experience has proved that protection by law of the right of employees to organize and 
bargain collectively safeguards commerce from injury, impairment, or interruption. . . . 


*B.A., 1925, College of the City of New York; M.A., 1928, LL.B., 1928, Columbia University. Mem- 
ber of the New York Bar, practising in the field of labor law in New York City. Secretary of the National 
Labor Relations Board until November, 1937. 

* 49 Stat. 449 (1935); 29 U. S.C. (Supp. II) §§151-166. 

*It is interesting to note that this subsection was almost omitted from the Act. The sponsors of the 
legislation realized the importance of placing upon employers the duty to bargain collectively, but thought 
that, since §7 of the Act gave the employees the right to bargain collectively, there was automatically im- 
posed upon employers the duty to bargain. Fortunately, at the hearings before the Senate Committee on 
Education and Labor, Francis Biddle, then Chairman of the first National Labor Relations Board, urged 
adding a definite statement making it an unfair labor practice for an employer to refuse to bargain 
collectively. Experience in the administration of §7(a) of the National Industrial Recovery Act had shown 
the advisability of a clear statement of the duties of employers and the danger of attempting to incorporate 
into the statute so important an obligation by implication. The Committee on Labor reported the bill to 
the Senate with Section 8 in its present form. In this connection it is important to note that the United 
States Circuit Court of Appeals for the Second Circuit in its decision in the case of National Labor 
Relations Board v. Remington Rand, Inc. on February 14, 1938 stated, “We think that strictly a refusal 
to negotiate is not within Section 8 (1). The fact that the opposite interpretation would result in an 
overlap is not indeed conclusive, though redundancy should not be gratuitously ascribed to Congress; but 
a refusal to negotiate with one’s employees does not properly ‘interfere with,’ ‘restrain’ or ‘coerce’ their 
right to ‘bargain collectively.’ Those words cover affirmative conduct; refusal to bargain is negative and 
was apparently left to Section 8 (5).” 94 F. (2) 862, 869. 
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“It is hereby declared to be the policy of the United States to eliminate the causes of certain 
substantial obstructions to the free flow of commerce and to mitigate and eliminate these 
obstructions when they have occurred by encouraging the practice and procedure of col- 
lective bargaining and by protecting the exercise by workers of full freedom of association, 
self-organization, and designation of representatives of their own choosing, for the purpose 
of negotiating the terms and conditions of their employment or other mutual aid or 
protection.” 


The Act thus undertakes to protect two fundamental rights of employees, the right 
to self-organization free from interference, restraint, or coercion by employers, and 
the right to bargain collectively. Although the wording of the statute might give 
that impression, these are not really two parallel rights, each of equal importance. 
Self-organization is not an end in itself but is rather a means to the end of collective 
bargaining. The primary purpose of the self-organization is to permit employees to 
become strong enough to conduct collective bargaining through their representatives 
in an effective manner. If the National Labor Relations Act had been designed to 
protect only the right to self-organization, employees who organized into labor unions 
in the exercise of this right would have been able to secure the advantages to be 
derived from such organization only by the threat of or actual use of economic force. 
It was in an effort to substitute the orderly processes of collective bargaining for 
strikes and other forms of industrial strife that the Act imposed upon employers a 
definite duty to bargain collectively with the duly chosen representatives of their 
employees. 

A brief review of the mechanics involved in the collective bargaining process will 
be helpful to an understanding of the legal requirements of the statute. The em- 
ployer’s duty to bargain collectively with the representative of his employees is made 
subject to the provisions of Section 9 (a) of the National Labor Relations Act. This 
provision incorporates into the law the famous “majority rule” which had been set 
forth both by the National Labor Board® and the first National Labor Relations 
Board* in their attempts to interpret Section 7 (a) of the National Industrial Re- 
covery Act in a manner which would fulfill its function of encouraging collective 
bargaining. Section 9 (a) of the present Act does not attempt to prevent individual 
employees or groups of employees from presenting grievances to their employer, and 
in fact specifically reserves to them this right. It does, however, prevent a minority 
of the employees from exercising any collective bargaining rights with regard to 
matters which affect the employees generally, where a majority of the employees 
have designated representatives for that purpose. 

The first duty the National Labor Relations Board must perform with relation 
to the collective bargaining process is the determination of the proper bargaining 
unit. In this field the Board is given rather wide latitude, the only standard set by 
the statute being that the unit must be one which will insure to employees the full 
benefit of their right to self-organization and to collective bargaining and which will 


® Denver Tramway Corporation, 1 N.L.B. 64 (March 1, 1934). 
“Houde Engineering Corporation, 1 (first) N.L.R.B. 35 (Aug. 30, 1934). 
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otherwise effectuate the policies of the Act. The unit may be either an employer 
unit, a craft unit, a plant unit, or a subdivision of a plant unit. 

Whenever a question arises concerning representation of employees, the Board 
may investigate and, after a hearing, may certify the representative designated or 
selected by the employees. It is during the course of such an investigation that the 
question of unit is determined. The statute makes it mandatory for the Board to 
provide for an appropriate hearing in representation cases, but the parties may waive 
their rights in this regard, in which event the Board would probably certify without 
the formality of a hearing. A certification by the Board may be made either on the 
basis of proof submitted at a hearing or on the basis of an election by secret ballot. 
Where certification is based upon proof submitted at the hearing, whether in the 
form of petitions, authorizations, application cards, or membership cards in the 
union, the Board requires that an absolute majority of all employees eligible to ex- 
press their choice in the particular unit involved must have designated the person 
or organization claiming the right to represent the employees before such person or 
organization is entitled to certification. Where certification by the Board is based on 
an election by secret ballot, the designation of a particular representative by a majority 
of the employees voting in the election is sufficient to secure a certification by the 
Board, even though the number of employees thus designating the representative 
may be less than a majority of all the eligible employees in the unit and even though 
less than a majority of such eligible employees have participated in the election.® 

Certification by the National Labor Relations Board is not a condition precedent 
to the duty to bargain. It is true that where the employer has an honest doubt about 
the propriety of the unit claimed by the union representing the employees he does 
not have to bargain with the union until the question is resolved by the Board. 
Similarly, a real doubt that the union has been chosen as the representative of the 
employees would excuse an employer from bargaining until some authoritative find- 
ing of the union’s right to represent the employees was made. But the doubt, in 
each case, must be real. In this connection the United States Circuit Court of 
Appeals for the Second Circuit stated :* 


“The respondent answers that it had no official or conclusive information that the Joint 
Board was the duly accredited bargaining representative of the men, and that it could 
not have had until the Labor Board had itself so decided. The Labor Board does indeed 
have that power, Section 9 (c), and when there is a real doubt, we may assume arguendo 
that the employer need not decide the issue at his peril; faced by two sets of putative 
representatives, each claiming to be the properly accredited one, it would seem fairly plain 
that he need not choose at his peril, especially if he is not allowed to take a vote himself. 


®R. C. A. Manufacturing Co., Inc., 2 N.L.R.B. 168 (1936). (“N.L.R.B.” citations refer to the volumes 
of decisions issued by the present National Labor Relations Board In those cases where the decisions have 
been bound into volumes, the page number is given. In the case of decisions which have been printed but 
not yet bound, the number of the volume in which the decision will eventually appear and the number 


of the case are given.) 
® National Labor Relations Board v. Remington Rand, Inc., supra note 2, at 868. 
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“The same is equally true, though only one set makes the claim; he, may readily be in 
genuine doubt how many it represents. If he cannot satisfy himself of their credentials, 
and if he cannot by informal appeal to the Labor Board invoke its power, it would cer- 
tainly seem that he should be free not to recognize either; but from that immunity it does 
not in the least follow that he need be satisfied with no evidence except the Board’s cer- 
tificate; it may be entirely apparent from other sources that one set really represents the 
majority.” 


It is thus apparent that even though the National Labor Relations Board has not 
certified a representative of the majority of the employees, the employer is not neces- 
sarily relieved from his obligation to bargain collectively. The device of certification 
need be used only when there is a bona fide doubt on the part of the employer 
regarding the identity of the representative of the employees. The Board has in 
many cases based its finding that an employer has refused to bargain collectively on 
the ground that the employer actually knew who represented the employees, and that 
his insistence on certification was not made in good faith.’ 

The problem of deciding when a duty to bargain has arisen presents no great 
difficulty. When the question of the propriety of the unit has been determined, 
doubt regarding the identity of the representatives of the employees has been re- 
solved, and a demand for collective bargaining has been made by the designated 
representative, the duty to bargain is clear. Much greater difficulty is presented by 
the question of what the employer must do to satisfy the requirements of collective 
bargaining. 

There has been no attempt on the part of the National Labor Relations Board to 
promulgate rules covering every type of case in which the question of collective 
bargaining is involved. The meaning of the phrase “collective bargaining” is still 
in the process of definition. However, as a result of the Board’s decisions in the 
various cases which have actually been presented to it, a gradual clarification of the 
meaning of the phrase is occurring and certain general principles are beginning to 
take shape.® 

The formulation in general terms of a definition of “collective bargaining” is not 
a particularly difficult task. The National Labor Relations Board has in effect defined 
the phrase by its declarations that, in order to fulfill the duty to bargain collectively, 
an employer is obligated to negotiate in good faith and make reasonable efforts to 
reach an agreement for a fixed period of time regarding working conditions.? The 
application of this general test to the various factual situations which arise still pre- 
sents many problems, but a study of the decisions of the Labor Board dealing with the 
question of collective bargaining gives a fairly clear idea of the particular activities 
of employers which have been considered refusals to bargain collectively, and thus 

7 International Filter Co., 1 N.L.R.B. 489 (1936); Harbor Boatbuilding Co., 1 N.L.R.B. 349 (1936). 

® Both the National Labor Board appointed by the President in August, 1933 and the first National 
Labor Relations Board appointed pursuant to Pub. Res. No. 44, 73d Cong., 2d Sess. (1934), 48 Star. 1183, 


dealt with this problem and issued decisions with regard to it. 
* Atlantic Refining Co., 1 N.L.R.B. 359 (1936); Edward E. Cox Printer, Inc., 1 N.L.R.B. 594 (1936). 
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enables us to learn with some degree of certainty what steps an employer must take 
to fulfill his duty under Section 8 (5) of the Act. 

The employer has no affirmative obligation to institute collective bargaining 
negotiations, even where he knows that his employees have chosen a representative 
for that purpose. Where a demand for a meeting has been made by the representative, 
however, the employer must grant such a meeting. A refusal to meet would almost 
always be considered a violation of the Act.1® It is questionable whether the em- 
ployer would be permitted to claim at some later date that his refusal to meet the 
employees’ representative was due to his lack of knowledge of the right of that 
representative to act for his employees. By his own action the employer may have 
made it impossible for the representative to offer proof that the employees have 
chosen him as their bargaining agent. In this connection it is interesting to note that 
the United States Circuit Court of Appeals for the Second Circuit, in the Remington 
Rand case previously cited,1' held that the respondent employer could not excuse a 
refusal to bargain on the ground that it was in doubt as to the authority of the repre- 
sentative, where the respondent had previously made it clear that its refusal to 
bargain was not based on any such doubt but rather upon its unwillingness to meet 
with any representatives who were not its own employees. The Court was of the 
opinion that, if the doubt had been the real reason for the respondent’s refusal to 
bargain, “presumably it would have been persuaded by the evidence which the Joint 
Board would have presented. It made no effort to learn the facts and took the 
chance of what they might be.” 

Although an employer is not under the duty to take affirmative action with 
regard to bargaining until a request for bargaining has been made upon him, he is 
not permitted to deal with persons other than the duly chosen representative of the 
employees regarding wages, hours, and working conditions, when he knows that 
his employees have already expressed their choice of representatives. Such action on 
the part of the employer has been held to indicate a desire to avoid or escape the 
obligation which the law places upon him and has, therefore, been considered a 
violation of the Act.!? 

Similarly, an attempt by an employer to bargain directly with his individual em- 
ployees when he knows that they have duly designated a representative for the 
purpose of collective bargaining would be a violation of Section 8 (5) of the Act.!* 
The fact that the employer’s attempt to bargain with his employees individually 
occurred during the course of a strike or consisted of an effort to persuade his em- 
ployees individually to return to work during the strike does not change the 
employer's liability in this regard. The National Labor Relations Board, in the 


19 Louis Hornick & Co., Inc., 2 N.L.R.B. 983 (1937). 

" Supra note 2. 

43Sheil Oil Co. of California, 2 N.L.R.B. 835 (1937); Elbe File & Binder Co., Inc., 2 N.L.R.B. 906 
(1937). 

* Hopwood Retinning Co., Inc. and Monarch Retinning Co., Inc., 4 N.L.R.B. No. 113 (1938); Atlas 
Bag & Burlap Co., Inc., 1 N.L.R.B. 292 (1936); Timken Silent Automatic Co., 1 N.L.R.B. 335 (1936). 
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Matter of Columbian Enameling & Stamping Co.,\* found that; although the re- 
spondent was in contact with the representative of the employees, and negotiations 
had been initiated for the settlement of the strike, the respondent solicited individual 
employees to return to work while he refused to engage in actual strike settlement 
negotiations. These tactics, in the Board’s opinion, deprived the employees of a 
channel through which their return to work as a group could be arranged and in 
effect “emasculated the Union as an effective instrument of employee representation,” 
and the Board therefore held that the actions of the respondent were unfair labor 
practices within the meaning of Section 8 (5) of the Act. 

The fact that a strike has occurred either before or after collective bargaining 

began does not relieve an employer of his duty to bargain collectively with the 
representative of his employees.1* In many respects there is a more imperative need 
for collective bargaining during a strike than there is in the absence of a strike. 
Even if, as the employer claims, the union has induced the employees to strike by 
false statements and promises or induced them to engage in acts of violence, this is 
no excuse for the employer’s refusal to bargain collectively.** In response to a defense 
of this nature, the Board stated that the fact that “bounds of permissible conduct 
may have been overstepped by men or leaders” during a strike “cannot be used to 
deny to employees their full right of representation.”** 
_ Another reason frequently given by employers for a refusal to bargain collectively 
is the fact that the employer’s competitors have not yet entered into negotiations or 
made agreements with the union representing their employees. The reaction of an 
employer who is chosen as the first in the industry or territory to be the recipient of 
collective bargaining demands is quite understandable and his feeling that he should 
not be singled out from among his competitors is a natural reaction. It is obvious, 
however, that to permit an employer to use this as a legal excuse for his refusal to 
bargain with the union would tend to nullify the statute. If each employer took the 
position that he would not bargain until all or most of his competitors did, the union 
representing his employees and the employees of his competitors would be faced 
with an impossible situation. The Board has therefore held that an employer cannot 
insist that the union get all of the members of a particular industry or within a 
particular territory to enter into collective bargaining agreements simultaneously, nor 
has it excused an employer’s refusal to bargain because his competitors have not yet 
entered into contractual or bargaining relations with the union."* 

An employer does not have the right to refuse to bargain collectively because he 
does not like the personalities of the bargaining committee, or because a particular 
individual on the committee is displeasing to him, or because a member of the com- 


™y N.L.R.B. 181 (1936). 
% Carlisle Lumber Co., 2 N.L.R.B. 248 (1936); Black Diamond Steamship Corporation, 3 N.L.R.B. 


No. 8 (1937). 
*®Rabhor Company, Inc., 1 N.L.R.B. 470 (1936); Consumers’ Research, Inc., 2 N.L.R.B. 57 (1935). 


™ Rabhor Company, Inc., supra note 16. 
® Harbor Boatbuilding Co., 1 N.L.R.B. 349 (1936). 
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mittee is not one of his employees. The exclusive right to determine who shall 
represent them for collective bargaining purposes has been clearly given to the 
employees, and the employer has no right to limit their powers in this regard.'® 

In the situations which have just been considered the refusal to bargain collectively 
was clear, since these situations involved a refusal even to meet with the represent- 
atives of the employees. The meeting itself is really only a condition precedent to 
bargaining. Without it there can be no collective bargaining. A fulfillment of the 
condition precedent, however, does not mean that there has been a fulfillment by 
the employer of his obligations under the Act. Even where an employer has met 
with the representative of his employees, he may take action which in effect nullifies 
the meeting. Thus the employer may attempt to limit the subject matter of the bar- 
gaining in a manner which will actually amount to a refusal to bargain collectively. 
He may insist that a request for a closed shop must be withdrawn, before he will 
proceed with the bargaining conference.*° 

An interesting case on this subject was presented when an employer insisted that 
the adjustment of individual grievances upon request of the representative of the 
employees relieved him from all further obligation to bargain collectively with regard 
to wages, hours and working conditions. Employees do not have to choose repre- 
sentatives for collective bargaining in order to exercise their right to present griev- 
ances. That right they have at all times and the statute specifically reserves that 
right to individual employees or groups of employees even when representatives for 
collective bargaining have been chosen by a majority. The purpose of the choice of 
representatives is collective bargaining, and bargaining of this nature deals primarily 
with hours, wages and other basic working conditions. Discussion of grievances and 
the adjustment of grievances cannot be offered by the employer as a substitute for 
bargaining with respect to more basic matters, and the refusal by the employer to 
engage in such bargaining on the ground that he had adjusted grievances was 
deemed a violation of the National Labor Relations Act.*? 

As the preliminary steps in the collective bargaining process are completed and 
the parties come closer to the actual bargaining process, the difficulty in determining 
whether bargaining is really taking place increases. Where the parties have met and 
there has been discussion of the demands made by the representative of the em- 
ployees, the problem of determining whether reasonable efforts have been made to 
reach an agreement and whether the negotiations have been in good faith must be 
solved. Obviously, it is necessary to judge each case on the facts involved in that 
particular case. The determination of the question can only be made after a con- 
sideration of the various incidents that have taken place. Admittedly, such deter- 
mination is often difficult, but it is not impossible. Attempts have been made to 
show that a statute by the terms of which an administrative agency must apply such 


” Millfay Manufacturing Company, Inc., 2 N.L.R.B. 919 (1937). 

International Filter Co., supra note 7. In this case the employer argued that merely meeting with 
the union representatives would inevitably draw him into a closed shop agreement. 

*! Atlantic Refining Co., 1 N.L.R.B. 359 (1936). 
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standards as “good faith” and “reasonable effort” is unenforceable, but the courts 
have refused to heed such arguments. In a case before the Supreme Court?? the 
petitioner contended that, if the statute requires the employer to negotiate with the 
representative of his employees, its obligation was not a proper subject of an equity 
decree, since equity could not compel the parties to reach an agreement and, since 
“negotiation depends on desires and mental attitudes which are beyond judicial con- 
trol,” the courts would not compel the employer to negotiate with his employees’ 
representatives. The Supreme Court, answering this contention, stated: 

“Whether an obligation has been discharged and whether action taken or omitted is in 
good faith or reasonable are every day subjects of inquiry by courts in framing and enforc- 
ing their decrees.” 


Thus the legal right of the administrative agency to apply such standards as “rea- 
sonable effort” and “good faith” is clear. While this does not lessen the practical 
difficulty which faces the administrative agencies in their attempts to apply such 
standards, the National Labor Relations Board has found that certain situations bear 
clear indications of lack of good faith in the bargaining process. 

The representative of the employees who meets with the employer for the purpose 
of collective bargaining is interested primarily in securing a written agreement, 
signed by the parties, setting forth working conditions as definitely as possible for a 
fixed period of time. In order to commence the bargaining process, the representative 
of the employees will either make certain oral demands or present to the employer a 
written contract containing the employees’ demands. If the employer flatly rejects 
the proposals submitted by the employees’ representative and offers neither counter 
proposals nor reasons for his rejection, he cannot claim to have made reasonable 
efforts to reach an agreement and the Labor Board would be likely to find that there 
has been no collective bargaining in good faith.** 

A situation like the one just described arose in the case of Matter of the Canton 
Enameling & Stamping Co., Inc.** In this case the union presented a proposed 
agreement to the superintendent of the company. The management decided it would 
not enter into such an agreement and the superintendent accordingly informed the 
union that the company could do nothing with regard to the agreement. Thereafter 
the parties met. The company made no counter proposals, and refused to enter into 
any agreement with the union, basing its refusal on the ground that there was 
nothing which the union was requesting in the proposed agreement that the em- 
ployees did not already have. On this state of facts the National Labor Relations 
Board, finding that the company’s meeting with the union could not in itself be 
considered collective bargaining, held that the conduct of the company constituted a 
refusal to bargain in good faith. It is apparent that a flat rejection by an employer 


* The Virginia Railway Co. v. System Federation No. 40, Ry. Employees Dep't, A. F. of L., 300 U. S. 
515 (1937). 

3 Edward E. Cox, Printer, Inc., 1 N.L.R.B. 594 (1936); Pioneer Pearl Button Co., 1 N.L.R.B. 837 
(1936). *1 N.L.R.B. 402 (1936). 
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of the union’s proposals does not discharge the employer’s statutory obligation to 
bargain. The parties must go through an actual bargaining process, during the 
course of which an honest attempt to adjust the differences between them must be 
made. It should be noted that, although discussion by the parties regarding the 
matters in difference between them may be an indication that bargaining is taking 
place, such a discussion of working conditions would not in itself be a complete 
fulfillment of the statutory requirements. Discussion will not be accepted as a 
substitute for negotiation.?> In some cases employers have taken the position that 
they are not required to grant any of the employees’ demands but that, if the de- 
mands happen to contain suggestions pleasing to them, they may incorporate such 
suggestions in their employment policies or in statements of working rules and 
regulations which are posted on bulletin boards. A refusal by an employer to enter 
into a definite bilateral agreement even with respect to those demands which he 
decides to put into effect may be considered a refusal to bargain collectively.?° 

The intention of the employer with regard to the actual consummation of an 
agreement is important in determining whether collective bargaining has actually 
taken place. The facts in any particular case may reveal whether the bargaining 
process was carried on by the employer in good faith or whether he simply went 
through the motions of meeting and discussing without any intention of ever reach- 
ing an agreement. Negotiations, discussions, meetings may extend over a period 
of months but, if throughout that period the employer had a fixed determination 
not to enter into any agreement with the representatives of the employees, he has 
not really bargained at any time during the process described. With respect to such 
a situation the National Labor Relations Board has stated: 
“A construction of the collective bargaining provision which overlooked a requirement 
that a bona fide attempt to come to terms must be made, would substitute for non- 
recognition of the employees’ representatives the incentive simply to hamper the Union 
with needless and profitless ‘negotiations.’ In the absence of an attempt to bargain in good 
faith on the employer’s part, it is obvious that such ‘negotiations’ can do nothing to prevent 
resort to industrial warfare where a dispute of this nature arises.”27 


A deliberate misrepresentation by an employer of the conditions concerning which 
bargaining was being attempted has been, in the opinion of the Board, indicative of 
a determination to nullify the process of collective bargaining and has indicated a 
lack of good faith on the part of the employer.*® Another act which has led to a 
suspicion of bad faith on the part of the employer has been his insistence that 
negotiations be carried on through agents who have no authority to enter into col- 
lective bargaining agreements and have no instructions with regard to such agree- 
ments. Sometimes a trade association will carry on negotiations with a union and, 
after negotiations have proceeded for a considerable time, the union is informed by 


5 St. Joseph Stock Yards Co., 2 N.L.R.B. 39 (1936). 

* The Timken Silent Automatic Co., 1 N.L.R.B. 335 (1936). 
7S. L. Allen & Co., Inc., 1 N.L.R.B. 714 (1936). 

*M. H. Birge & Sons Co., 1 N.L.R.B. 731 (1936). 
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the trade association that it has no authority to bind its employer members. Such 
actions may tend to show that the association “acted merely as a blind to give pretense 
of bona fide negotiations.”?® 

In some cases employers have based their refusal to accede to the demands of the 
union on the ground that competitive conditions make it impossible for them to 
grant any of the demands. The validity of this reason depends, of course, on the 
facts in the individual case. However, where the only demand made by the repre- 
sentative of the employees was for recognition of the union in preference of employ- 
ment, and he made no request for any change in hours or increase in wages, the 
Board decided that the employer’s attempt to excuse his refusal to grant this request 
on the ground of competitive conditions indicated a lack of good faith.*® 

From the decisions of the National Labor Relations Board with regard to col- 
lective bargaining, we acquire a fairly clear idea of the statutory requirements of the 
Act. We know that, as a preliminary matter, the Board will undertake to determine 
the identity of the employees’ representative in a proper unit where the employer has 
an honest doubt concerning the authority of the particular person or organization 
who claims to represent his employees. We have seen that the employer has no 
right to refuse to meet with the representatives of the employees because he objects 
to the personalities of any of these representatives. Once the employees have chosen 
their representatives and these: representatives have requested a collective bargaining 
conference, the employer’s duty to participate in such a conference is clear. We know 
that when such a conference takes place the employer must listen to the demands 
presented to him and must make reasonable efforts to reach an agreement with 
regard to the subject matter of these demands. This effort to reach an agreement 
must be in good faith and must continue for a reasonable period. The employer 
must either offer counter proposals or must give reasons for his rejection of the 
union’s demands if he wishes to protect himself against a charge of lack of good 
faith. Where the terms of a bargain have been reached, they must be incorporated 
into an agreement, whether written or oral. The employer is not permitted to limit 
the scope of bargaining negotiations as long as the union demands deal with wages, 
hours and working conditions. The duty to bargain continues despite the existence 
of a strike and despite acts of violence on the part of the employees. Even where 
the employer is freed from his duty to bargain collectively because an impasse in the 
negotiations has been reached, this duty may, under proper circumstances, be revived. 

The principles just set forth are important guideposts to the employer who wishes 
to fulfill the obligation placed upon him by the National Labor Relations Act with 
respect to collective bargaining. However, there are still a number of subjects con- 
cerning which the Board has not yet clarified the employer’s duty. Although it 
might be foolhardy to attempt to read the future and state with any degree of cer- 
tainty what the decisions of the Board will be with respect to particular collective 
bargaining problems which may be brought to its attention, a discussion of some of 


® Agwilines, Inc., 2 N.L.R.B. 1 (1936). * Ibid. 
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these unsettled problems may enable us to outline trends which are inherent in the 
past decisions of the Board and thus give some clue to future action. 

The National Labor Relations Board has not yet decided whether an employer is 

under a duty to reduce an agreement to writing where all the terms of the bargain 
between the employer and the representative of his employees have been agreed upon. 
There are several cases pending before the Board which have a bearing on this ques- 
tion. The reaction of the first National Labor Relations Board to a situation of this 
kind is worth noting. In a case*! involving this point that Board stated: 
“In view of the argument of the Union that a collective agreement, under Section 7 (a), 
must necessarily be reduced to writing, we desire to state, without touching on the ap- 
plicability of the Statutes of Fraud of the several States, that a collective oral agreement is 
not necessarily invalid. However, the proposals originally submitted by the Union in this 
case included detailed provisions covering wages, hours and a variety of working condi- 
tions. If an employer assents to most or all of such proposals, the resulting agreement, 
unless reduced to writing, will be so impractical of enforcement and so fruitful of disputes 
concerning terms that an insistence by an employer that he will go no further than to 
enter into an oral agreement may be evidence, in the light of the other circumstances in 
the case, of a denial of the right of collective bargaining.” 


The present Board has found that employers have a duty, if an understanding is 
reached between them and the duly designated representatives of their employees 
as a result of collective bargaining negotiations, to embody that understanding in a 
binding agreement for a definite term.** The basis for such a decision must be that 
a refusal to embody the terms of an understanding which has been reached into a 
definite agreement strongly indicates that the employer did not bargain in good 
faith with the representatives of the employees. On a similar basis the Board could 
find that an employer’s refusal to transform such an agreement into a written con- 
tract was a failure to bargain collectively in good faith. It is difficult to lay down a 
fixed rule that in all cases a refusal by an employer to enter into a written agreement 
with the union where the terms of an understanding have been reached would be a 
violation of Section 8 (5) of the National Labor Relations Act. In some cases the 
employer’s refusal to enter into a written agreement might be so obviously arbitrary 
as to lead to the inescapable conclusion that the employer was not bargaining in 
good faith. In other cases there might be some satisfactory reasons excusing the 
employer’s refusal to enter into a written agreement. In general such a refusal 
would seem to be unreasonable and unlike the conduct which business men employ 
with regard to their ordinary business dealings. It is very likely that where an 
employer refuses to reduce to writing the terms of an agreement he has reached 
with the representatives of his employees the Board would find that there is at least 
a presumption that the employer was not acting in good faith.3** 

* National Aniline and Chemical Co., 1 (first) N.L.R.B. 114 (Oct. 3, 1934). 

* St. Joseph Stock Yards Co., 2 N.L.R.B. 39 (1936). 

** Shortly before this article went to press the National Labor Relations Board issued a decision in the 


case of the Inland Steel Company and Steel Workers’ Organizing Committee. Inland Steel Co., No. 
C-252, April 5, 1938, 2 Lasor Ret. Rep. 180 (1938). In this case the company, at the beginning of 
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In the future there will probably be a change in the type of collective bargaining 
cases which come before the National Labor Relations Board. As familiarity with 
the National Labor Relations Act and with the decisions of the Board increases, 
there will undoubtedly be a more widespread compliance with the procedural re- 
quirements of collective bargaining. There are less likely to be cases in which the 
employer is charged with a refusal to meet with the representatives of his employees 
or with a refusal to discuss with them the demands which they present. More and 
more the cases will involve the question of whether the negotiations which took 
place were in good faith and whether the employer made an honest effort to reach 
an agreement with the representatives of his employees. 

Assuming that discussion has taken place, one of the chief problems confronting 
employers will be how long such discussion must continue and at what point the 
employer will have the right to break off negotiations on the ground that no agree- 
ment is possible. This problem has already received some consideration from the 
Board. There is no doubt that in the course of the bargaining process, after negotia- 
tions have continued for a certain period of time, a point may be reached where 
further negotiations would obviously be futile. This may occur even though both 
parties are making all reasonable efforts to reach an agreement. Clearly under such 
circumstances the employer could cease negotiating without violating the law. The 
Board, in considering such a situation,** stated: 


“It seems apparent from the record that the respondent did engage in collective bargaining 
with Local No. 455 on and prior to June 20, 1935, even though no agreement had been 
reached by the parties. Despite the fact mentioned previously that the respondent’s good 
faith in some of its earlier dealings with Local No. 455 is questionable, the fact that the 
respondent offered to enter into an agreement with Local No. 455 on June 1, accepting 
some of its demands, and met frequently with Local No. 455 in the period from June 1 to 
20, 1935, to discuss the proposals and counter-proposals, leads us to believe that the bar- 
gaining by the respondent at that time was done in good faith. It is undoubtedly true 
that an impasse had been reached by the parties on June 20, 1935, on the three substantive 
issues of seniority, union shop and check-off, Local No. 455 being unyielding in its de- 
mands concerning these issues, the respondent equally firm in its refusal to recede from 


negotiations with the S.W.O.C., flatly refused to enter into any written agreement with the union, no 
matter what understandings might be reached by the parties. The Board held that there was no distinction 
between this action and a refusal to embody into a written agreement understandings already reached. It 
found that the company’s underlying reason for its refusal to sign an agreement with the S.W.O.C. 
was its anxiety to forestall the organization of its employees into the union. In the Board’s opinion, there 
was No reason to treat a refusal to enter into a written agreement any differently from a refusal to enter 
into an oral agreement. Thus its decision in the St. Joseph Stockyards case, supra note 32, was applicable 
here. Holding that the reduction of collective agreements to writing is an integral part of the bargaining 
process, the Board concluded that there is as much of a duty upon the respondent to reduce collective 
agreements to writing as there is for it to meet with the union, bargain in good faith and comply with 
the other conditions of the bargaining procedure. Any other interpretation of §8 (5) would, in the Board’s 
opinion, be contrary to the spirit and purpose of the Act. On these grounds the Board held that the 
company, by announcing its refusal to enter into a signed agreement, had refused to bargain collectively 
with the union and had thus engaged in unfair labor practices within the meaning of §8 (1) and (5) of 
the Act. 
* The Jeffery DeWitt Insulator Co., 1 N.L.R.B. 618 (1936). 
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its position. As long as this impasse continued the respondent might have been justified 
in refusing to meet with the Committee on the basis that no agreement was possible.” 


While it is true that the existence of an impasse may excuse a refusal to negotiate 
further at the time the impasse is reached, the employer is not forever after freed 
from his collective bargaining obligations. New facts may come into existence 
which have the effect of reviving the employer’s duty to bargain collectively. In the 
case which has just been mentioned, negotiations ceased for a period of about a 
month, during which time the union remained on strike. Thereafter the union 
secured the services of conciliators from the State and Federal Departments of Labor 
and an attempt was made by them to reinstitute negotiations. The employer refused 
to accept the suggestion of the conciliators that further meetings be held with the 
union. The Board, in reviewing the case, held that since disinterested third parties, 
representatives of federal and state agencies, had offered to help in an attempt to 
break the deadlock existing between the parties and since the strike had by that time 
been continuing for more than a month, the situation had changed sufficiently to 
reimpose upon the employer the duty to bargain, and that therefore the employer's 
refusal to meet further with the union was a violation of the requirements of the 
Act. The United States Circuit Court of Appeals for the Fourth Circuit, in confirm- 
ing the order of the Board, stated :** 


“The company’s second contention is that it was not guilty of an unfair labor practice in 
refusing to bargain with the Union on and after July 15 for the reason that efforts to bar- 
gain with it prior to June 20 had resulted in failure and an impasse in the negotiations had 
been reached. The answer to this is that nearly a month of “cooling time” had elapsed 
since the negotiations of June 15 to 20, the status of the controversy had undergone con- 
siderable change as a result of the operations of the plant, the striking employees after 
nearly a month of idleness were doubtless willing to make concessions to compromise the 
matters in difference and conciliators had arrived upon the scene for the purpose of trying 
to secure an adjustment. It is true that the Act does not require the parties to agree but 
merely to negotiate with each other; but it is based upon the idea that negotiations honestly 
entered into will generally result in the settlement of differences and commands negotiation 
for that reason. Statistics show the reasonableness of the hope upon which it proceeds.” 


It seems inevitable that the employer in breaking off negotiations acts at his peril. 
Before taking this final step, full consideration should be given to the advisability of 
offering to submit the disputes upon which agreement cannot be reached to a dis- 
interested third party either for mediation or arbitration. 

The most troublesome problem which confronts an employer in the process of 
collective bargaining is to determine to what extent he must accede to the demands 
of the union in order to free himself from the suspicion of lack of good faith. Strictly 
speaking, the duty of an employer to bargain collectively does not necessarily involve 
a duty to accede to the demands of his employees,** nor is the fact that he has made 


* The Jeffery DeWitt Insulator Co. v. National Labor Relations Board, 91 F. (2d) 134 (1937). 
* Sands Manufacturing Co., 1 N.L.R.B. 546 (1936). 
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no counter proposals definite proof of lack of good faith on his part. Where a case 
is presented to the National Labor Relations Board in which discussions have taken 
place and negotiations have finally been broken off without any agreement having 
been reached, the Board will have to make a fairly close examination of the reasons 
given by the employer for his refusal to accede to demands or to offer some compro- 
mise. In such a case the reasonableness of the demands themselves may be a 
determining factor in the conclusion reached by the Board. 

Another factor which will become important in such a case will be the subject 
matter of the demands. There can be no doubt that the union may properly present 
demands with regard to matters directly affecting wages, hours and working condi- 
tions, and the employer would have no right to refuse to bargain regarding such 
demands. However, the union might make demands with reference to subjects 
which the employer could well claim were not properly within the scope of collective 
bargaining and his refusal to bargain in such a case might be justified. For instance, 
although the employees have a vital interest in the success of the business enterprise 
(since on this depends their wages and, in fact, their jobs), it is doubtful whether 
an employer will be under any duty to bargain with the union regarding the prices 
he fixes for his products, even though admittedly the prices fixed by the employer 
have an important effect on the success of the business. Although to salesmen work- 
ing on a commission basis the amount of advertising done by an employer is un- 
doubtedly important, the chances of an employer being penalized for refusal to 
bargain with regard to his advertising budget are slim. These matters are primarily 
management problems and affect working conditions indirectly. There are few 
things with relation to the conduct of a business which do not have some effect on 
working conditions and it is difficult to conceive that an employer would be in duty 
bound to bargain with the representatives of his employees concerning all the details 
of running his business. The classic concept of management problems as differ- 
entiated from working conditions might well be used as the test in the determination 
of the employer’s right to limit the scope of the bargaining process. 

An employer is probably under less of a duty to bargain with regard to a change 
in the terms of a contract already in effect than he is with regard to working con- 
ditions where no agreement has previously been reached. It would seem reasonable 
that, where the parties have entered into an agreement for a definite period of time, 
the terms of that agreement should remain unchanged until the period has expired, 
since one of the purposes of the agreement is to secure stabilization of labor costs as 
well as of working conditions. However, the existence of a contract which is binding 
upon the parties may not be complete insurance for the employer who refuses even 
to discuss changes in the contract during its term. The parties to a contract can by 
mutual consent change the terms during the contract period and, if unusual circum- 
stances arose during that period, the employer might be under a duty to discuss the 
union’s demands with regard to such changes. Even though a refusal to accede to 
requests for changes in contract terms would not in most cases be deemed a real 
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refusal to bargain, it would seem to be advisable for an employer at least to meet 
with the union and discuss its demands with regard to such changes. 

There are certain demands frequently made by a union, the refusal of which casts 
strong suspicion on the employer’s good faith. In this category fall the demands for 
rights guaranteed to employees by law. A refusal to grant the union’s request for 
a guarantee against dismissal for union activity might be difficult for an employer 
to explain. The demand for recognition of the union as the collective bargaining 
agency of the employees is one whose refusal would indicate that the employer is 
not acting in good faith. Similarly, the employer’s insistence that the union’s re- 
quests with regard to certain terms of employment, where such terms are satisfac- 
tory to the employer, must be transmitted to the employees as the employer’s labor 
policy rather than as an agreement reached with the union is likely to impugn the 
employer’s motives. 

The attitude of the employer during the collective bargaining process will play 
an important part in determining whether he has bargained in good faith. It is true 
that the law does not require that any particular demands must be granted or that 
an agreement must be reached, yet an employer who insists at the time he com- 
mences a collective bargaining conference that under the law he does not have to 
reach an agreement or grant any demands is likely to find himself faced with a 
charge that he made no reasonable efforts to reach an agreement. This may be true 
even where the employer has determined beforehand that he is actually unable to 
grant any of the union’s requests, for experience has shown that frequently in the 
course of discussion unions have been able to demonstrate to employers that certain 
of their requests could be granted without imposing as great a burden on the 
employers as they had originally thought would be necessary. 

The minute details of the manner in which the collective bargaining conference 
has proceeded may become very important in cases where the employer has refused 
all of the union’s demands and made no counter proposals. The employer who, 
when he has been presented with the demands of the union, takes the arbitrary 
position that he cannot grant any of these demands and is unprepared to make any 
counter proposals, may be acting in good faith, yet his actions may be so unreasonable 
that there inevitably arises a suspicion of lack of good faith on his part, and a charge 
of refusal to bargain collectively is made to the National Labor Relations Board. As 
has already been stated, there is no requirement that an employer must grant all or 
any of the union’s requests or that it is absolutely essential for him to make counter 
proposals. The employer may find himself unable, because of economic conditions, 
to change the’existing terms of employment but in such a case his attitude at the 
collective bargaining conference takes on an added importance. For instance, if a 
union’s sole request is for a raise in wages and the employer’s answer is a flat refusal, 
he is likely to be found to have violated the collective bargaining requirements of 
the National Labor Relations Act even though as a matter of fact the financial 
condition of his business makes it impossible for him to grant any wage increase. 








‘9 





Tue Duty to Barcain CoLLectIveLy 257 


On the other hand, if this same employer, upon receipt of the union’s request for a 
raise in wages, sits down with the union representatives, discusses his financial con- 
dition in detail with them, perhaps permits them to inspect his books, and then 
suggests that the discussion regarding a raise in wages be postponed to some future 
date when his financial condition may be improved, he will most likely be free from 
any charge of refusal to bargain collectively. True, the result in both cases would 
have been the same but in the second case the employer would have demonstrated a 
sincerity and a reasonableness the lack of which in the first case strongly indicated 
an absence of good faith. 

The employer who bases a refusal to discuss with the union its initial demands 
on the ground that these demands are utterly unreasonable will probably find that 
such a ground for his refusal lacks validity. It may be assumed that the demands 
originally presented by a union, although they undoubtedly represent what the em- 
ployees would like to secure, do not necessarily represent either what they expect 
or the minimum which they would accept. Whether it is fortunate or unfortunate, 
the fact remains that the history of bargaining in the field of labor relations as well 
as in other fields has made those who seek to reach a bargain realize that the need 
to grant concessions is almost inevitable. As a result, in many instances demands 
are deliberately exaggerated in order to provide room for such concessions. This 
applies, of course, with respect to both parties to the bargaining process. When the 
union asks for a certain wage increase, it may be willing to accept a smaller increase. 
When the employer insists that he is unable to raise wages, he may be using this as 
a defense for what he deems are unreasonable demands by the union and may, in 
fact, be prepared to grant some increase in wages. Eventually, as a result of the 
bargaining process, a compromise which is satisfactory to both parties may be reached. 
What has just been stated with regard to wages applies with equal force to hours 
and other working conditions. There will, of course, be times when the union 
refuses to recede from any of its original demands or to accept any counter proposals. 
Such action on the part of the union might well give rise to an inference that the 
union was not bargaining in good faith, and this circumstance would undoubtedly 
be given weight in a determination by the National Labor Relations Board of whether 
the employer has complied with the requirements of the Act. 

Certain matters which are properly the subject of collective bargaining do not 
lend themselves very easily to compromise. The demand for a closed shop or a 
check-off are instances of this sort, yet even on such demands satisfactory compro- 
mise has resulted where the parties are sincerely desirous of reaching an agreement. 
Frequently a preferential union shop has been granted by an employer and accepted 
by a union where the union was at first adamant in its insistence on a closed shop 
provision in a contract. 

As long as there is some hope of reaching an agreement, both parties should be 
extremely reluctant to break off negotiations, the union because by so doing it may 
destroy the validity of its charge that the employer has refused to bargain collec- 
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tively,°® and the employer because of the danger that he will be violating the Act. 
Even where the successful conclusion of negotiations seems impossible, both parties 
to the negotiations may be under a duty to secure the help of a neutral third party 
in the adjustment of their differences before giving up all hope of reaching agree- 
ment. Certainly neither party should run the risk of refusing the other’s suggestion 
that outside aid be secured. The employer who has come to the conclusion that 
further negotiations would be futile and who wishes to be completely protected from 
a charge that he has not complied with the collective bargaining requirements of the 
Act is likely to find such complete protection by an offer to submit to arbitration all 
matters which still remain in dispute. 

Without going into a detailed discussion of the question of the responsibility of 
labor unions, it may be well to point out that the hope of an employer that he can 
excuse a refusal to bargain on the ground that the union designated by his employees 
as their representative is not “responsible” is likely to be a vain hope. It is up to 
the employees to decide whom they want to represent them and, once they have 
chosen, the employer’s duty to bargain with the representative of their choice is fixed. 
An objection on the ground of lack of responsibility of a union will come with poor 
grace from the lips of an employer whose strong and vigorous opposition to the 
organization of his employees may have had much to do with the lack of stability 
of the union. 

It is true that the value of a contract to an employer and the likelihood of the 
union’s abiding by the terms of the contract depend to a considerable extent upon 
the stability and permanence of the union. Usually the organization which has 
achieved such stability and permanence is in the best position to assure the employer 
that the terms of the agreement which are reached as a result of collective bargaining 
will be observed. The absence of opposition on the part of an employer to the or- 
ganization of his employees by a union may thus have a direct effect on the likelihood 
of observance of the terms of the contract which may finally be reached. The type 
of union leader needed to organize a plant against the vigorous opposition of an 
employer may not be the type who can most successfully engage in collective bar- 
gaining or enforce union discipline to insure observance of the contract. However, 
where the employer does not oppose the organization of his employees, the type of 
leadership in the union will probably be stable and responsible, a fact from which 
the employer will derive direct benefit after a collective bargaining agreement has 
been reached and the observance of this agreement by the union becomes important 
to him. Those unions which have the longest history of collective bargaining usually 
have the best record of observance of contracts. 

A discussion of collective bargaining which is limited solely to its legal aspects 
does not give a complete picture of the subject. Therefore, without attempting any 
detailed analysis of the labor relations aspects of collective bargaining, I wish to stress 
certain factors. 


* Seas Shipping Co., Inc., 4 N.L.R.B. No. 88 (1938). 
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Collective bargaining is more than just a statutory requirement. It is probably 
the chief substitute for industrial strife and its value in this respect has been demon- 
strated repeatedly in recent years. The importance of the role collective bargaining 
plays in the field of labor relations can be seen from the frequency with which 
matters involving collective bargaining have been brought to the attention of the 
National Labor Relations Board. The Board handled almost 12,000 cases prior to 
February 1, 1938. In more than 2,500 of these cases the main cause of complaint 
was based upon the refusal of employers to engage in collective bargaining with 
the representatives of their employees, while in more than 3,500 cases the Board was 
requested to determine whom the employees wished to represent them for the purpose 
of collective bargaining. 

The principles established by the Board with regard to the law of collective bar- 
gaining are sound principles, even when judged by the standards of labor relations. 
The employer who refuses to meet with the representatives of his employees is not 
only violating the law but is disregarding his own best interests. Even where an 
employer is convinced that no agreement with his employees is possible, a meeting 
with the representatives has its own distinct value, for it provides a means whereby 
the employer may learn what specific matters aré irritating his employees. Every 
employer who seeks efficiency in operation knows how important it is that discontent 
on the part of his employees be reduced to a minimum. Frequently at such meetings 
the responsible supervisory officials learn for the first time of the existence of condi- 
tions which are extremely irksome to the employees and yet are easy to correct, 
conditions resulting from actions on the part of subordinate officials which the re- 
sponsible officers of the employer would not condone. Such things may never come 
to the attention of these officers except through a meeting with representatives of the 
employees, particularly when these representatives are not in the company’s employ 
and are therefore free from fear of reprisal on the part of foremen or other minor 
officials. 

In addition, a meeting between the employer and representatives of the employees 
provides a vehicle by which the employer can convey to the employees a realization 
of the difficulties confronting management and thus secure a sympathetic under- 
standing of the forces which make it necessary for the employer to maintain working 
conditions which may be less than perfect but which he may, for various reasons, 
be unable to correct. Responsible union officials can and frequently do play an 
important role in bringing to the employees a knowledge of the problems facing 
management. 

Collective bargaining negotiations, wherein both parties are actually seeking to 
reach an agreement, also have value apart from any statutory considerations. Unless 
organized employees can make their demands known to the employer through their 
chosen representative and this representative can then attempt by negotiation to 
secure from the employer the conditions sought, the employees are likely to conclude 
that the only way to get what they are seeking is by a strike. It is precisely because 
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the process of collective bargaining provides a means by which differences may be 
ironed out and changes in conditions may be secured peacefully that collective bar- 
gaining is so important in the field of labor relations. The use of collective bargain- 
ing is no insurance against strikes, but it is an assurance that some attempt will be 
made to adjust disputes by peaceful means before there is an ultimate application of 
economic force. 

What has been said with regard to the attitude of an employer at a collective 
bargaining conference is just as important from the viewpoint of industrial relations 
as it is from the viewpoint of statutory requirements. The employer who is arbitrary 
or unreasonable at such a conference and as a result causes the employees’ repre- 
sentatives to fee] that he is not acting in good faith has not only made himself liable 
to a charge of violation of the National Labor Relations Act but has probably done 
an effective job of substituting for the spirit of cooperation which may have existed 
among the employees a spirit of distrust and opposition. Under such circumstances 
the chances of maintaining harmonious industrial relations are seriously threatened. 

The penalty for failure to adhere strictly and whole-heartedly to the requirements 
of the Act with respect both to the right of employees to organize and the right to 
bargain collectively is likely to involve much more than the action taken by the 
National Labor Relations Board or by the courts. Decreased efficiency as a result 
of the discontent of the employees and their feeling of instability takes its own toll 
in the form of increased operating costs. From the point of view both of obedience 
to the law and of the intelligent handling of labor relations problems, the employer 
who realizes the value of collective bargaining and the aid it gives him in the achieve- 
ment of the harmonious industrial relations necessary for the efficient operation of 
a plant will be in a far better position in every respect than the employer who realizes 
only that the law insists upon collective bargaining and who feels that this legal 
requirement is an irksome burden. 











MACHINERY FOR THE ADJUSTMENT OF DISPUTES 
UNDER NEW COLLECTIVE AGREEMENTS 


Davip A. McCase* 


The establishment of industrial peace through collective bargaining requires more 
than the signing of an agreement on terms of employment. The making of a col- 
lective agreement does not necessarily settle all the questions that arise between 
employer and employee during the period for which the agreement is signed. Where 
the parties have the fullest confidence in each other and a highly developed will to 
agree, they may settle each question as it arises, through conference, as a matter of 
course, without any preordained procedure. Experience has shown, however, that it 
is usually necessary to lay down a procedure in advance for the handling of disputed 
questions, if resort to coercion by one side or the other, or both, is to be avoided. 

It cannot be too strongly emphasized that no machinery of adjustment will work 
well if either of the parties is determined to get its own way even if it has to resort 
to economic coercion to do so. Indeed, parties with a commendable measure of the 
will to agree have at times been unable to restrain some of their constituents from 
attempting to force the acceptance of a particular position rather than follow the 
agreed-upon procedure for the settlement of disputes. But this is not to say that the 
type of adjustment machinery has not an important bearing upon the workings of 
the collective agreement system. One might say that, given the amount of patience 
and willingness to compromise on the part of the two sides, the degree to which 
disputes will be settled without interruption of peaceful relations will vary with the 
adequacy of the adjustment machinery, objectively considered. 

The adequacy of any type of adjustment machinery must be judged in relation 
to the strain put upon it by the content of the agreement with respect to the terms 
of employment. The agreement may be comprehensive in scope, or it may leave a 
number of important questions uncovered. The language of the agreement may be 
clear and definite or it may be vague or ambiguous. Obviously, if the wage schedules 
and other clauses of the collective agreement were inclusive enough to cover all 
questions that will arise, and so clear as to exclude conflicting interpretations, there 
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would be no inherent need for a machinery for handling disputes. But this is diffi- 
cult, if not impossible, to attain, even if it were desirable to make a collective agree- 
ment of so rigid a pattern. 

The difficulty is largely technological. It increases with the number of variations 
in operations, working conditions and rates of pay. The piecework system, for 
example, ordinarily generates more points of dispute than the system of payment by 
the hour. The difficulty of making a comprehensive wage schedule is greater, too, 
if the agreement is to cover a number of plants instead of but a single plant. And 
the dynamic character of the industrial process itself is an almost insuperable obstacle 
to settling the exact rates of pay under all conditions for a year, or two or three years, 
in advance. 

Other issues not so technological in origin are likely to be left somewhat in sus- 
pension by agreement makers because of the difficulty of agreeing on definite rules 
to cover all cases. This is especially true of matters that touch the question of dis- 
crimination between workers, such as the distribution of work, the order of layoff, 
and discharge. Clauses on these subjects in older agreements have often given rise 
to controversy as to their application to particular cases. This holds with particular 
force for clauses relating to discharge. Indeed, the application of any rule infringing 
upon what management regards as its right to “reward merit” on the one hand or to 
take “disciplinary action” on the other is likely to give rise to differences of interpre- 
tation. This likelihood is greater when the rule is new. ‘It is so difficult to get 
agreement on the phrasing of a rule of this kind that the language first embodied in 
the agreement is often so general as to leave inevitable questions concerning its 
meaning to be answered when the particular cases arise. I am not arguing for the 
laying down of rigid rules, in advance, on these matters. But I am pointing to the 
burden that a rule that is worded in general terms puts on the adjustment machinery. 

On the other hand, the failure to include any rule at all in the agreement on a 
matter of this kind—distribution of work, order of layoff, discharge or other dis- 
ciplinary action—will not avert controversy over the subject during the life of the 
agreement. Ignoring an issue does not eliminate it. No way has yet been found to 
confine disputes to subjects concerned directly with the interpretation of the clauses 
of the agreement or the application of its wage schedules. And if a controversy 
arises over some subject not touched upon in the agreement, the parties will be 
compelled, in practice, to deal with it through the adjustment machinery, if the 
agreement itself is not to be endangered by resort to coercion. 

The burden put upon the adjustment procedure through narrowness in the scope 
of the agreement content or through the use of phraseology of general character is 
likely to be greatest when the parties are new to dealing with each other. If the 
agreement system survives, new clauses are added or existing clauses amended, from 
time to time, to cover more closely the issues that give trouble in the operation of 
the agreement. In some industries, through the functioning of a continuing pro- 
cedure for the handling of disputes, decisions in particular cases attain the force of 
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precedents and become, in effect, a part of the agreement. The ground subject to 
dispute becomes more and more restricted. But in the early days of collective bar- 
gaining in a trade or industry, the agreement content usually leaves many questions 
to the adjustment machinery, with little more than a general mandate as a guide. 

The new agreements made in the last year or two are not, on the whole, to be 
excepted from this statement. By “new” agreements I mean agreements made by 
newly organized unions.’ I do not include the renewals of agreements between 
unions and employers who have been dealing with each other for years. Nor do I 
include agreements made by old established national unions for newly acquired 
members, with employers who had not previously dealt with a union, where the 
union has brought the “new” employers into an existing agreement system, or has 
extended to them a form of agreement that is the result of years of experience in 
agreement making in that particular trade or industry. On the other hand, there are 
many agreements recently made by newly organized local unions of older national 
unions to which the above statement does apply. 

The circumstances under which most of the new agreements were made were 
not favorable to the drawing up of agreements inclusive in content and explicit in 
statement. In very many cases the chief point at issue was apparently “union recog- 
nition.” Indeed, some of the agreements seem to be more in the nature of agree- 
ments to establish collective bargaining relations than agreements fixing the terms 
of employment. For example, in the important matter of wages, some of the agree- 
ments contained no wage schedules but left the adjustment of alleged “inequalities” 
or “inequities” within the existing wage structure for later negotiation, or to whatever 
“grievance” procedure was to be set up. To be sure, some of these agreements called 
for horizontal wage increases over existing rates. This fact did not, however, change 
the underlying wage-rate structure. 

The omission of detailed wage schedules, and of such allied matters as production 
standards, may be assumed to have been a practical necessity in the making of an 
agreement for the first time with a large company operating several plants, when 
the paramount issue was whether there was to be any agreement. It was not tech- 
nical difficulties alone, however, that limited the scope of so many of the new agree- 
ments. Another factor was the reluctance of the employers to make any agreement 
at all with a union. 

This is no new phenomenon in the history of collective bargaining. But never 
before had so many employers made agreements with unions under pressure other 
than that exercised by the strike, or strike threat, of a great majority of the workers. 
Never before had there been so much intervention by government officials, state as 

* The list of new agreements surveyed by the writer is far from exhaustive, but it is believed to be 
representative. The conclusions in this article concerning the new agreements are based on agreements 
covering a large majority of the workers newly brought under agreements; however, the statements of 
quantitative character do not necessarily hold true of the new agreements as measured by tale instead of 


by coverage. The writer is indebted to the Industrial Relations Section of Princeton University for access 
to the texts of many of the new agreements. 
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well as national, to secure agreements for newly organized workers. And never 
before had an employer faced the prospect of a court order to compel him “to 
bargain collectively” with an organization that could command the votes of but a 
bare majority of the workers. Many of the employers who entered into agreements 
last year did so with the hope that they would not have to renew them at their 
expiration. In this frame of mind the employers were naturally reluctant to tie their 
hands on any more matters than absolutely necessary. And the union negotiators 
were often willing, in order to get an agreement that would recognize the union, to 
refrain from pressing issues that they knew would have to be faced sooner or later. 

One unusual feature in many of the new agreements, especially in agreements 
made by large companies, is the prohibition of coercion of workers not members of 
the contracting union. Discrimination by the company against union members is 
also forbidden, but this is not new; clauses forbidding discrimination for union mem- 
bership or union activity were common in the older agreements. But rarely, if at 
all, did an agreement forbid coercion of non-members by the union or its members. 
Even if the agreement did not call for the closed shop—and there were many such 
agreements—it was not usual to refer in an agreement between a union and the 
employer to the presence of non-members. The clauses in the new agreements for- 
bidding coercion of non-members are of a piece with the formula “recognition of 
the union for members only.” They call attention to the fact that the question of 
the workers’ adherence to the union is still open. A certification of majority repre- 
sentation by a Labor Relations Board, national or state, may end the “for members 
only” recognition, but it would not end the struggle for the allegiance of the non- 
members. 

It is true that the “no coercion of non-members” clauses are open acknowledgment 
of the presence of a troublesome issue. The point is, however, that they do not 
remove it. They pass it on, in effect, to the adjustment machinery. It is difficult to 
put a prohibition of coercion of workers into self-enforcing language. Interpretations 
will differ on what constitutes coercion—whether of unionists or of non-unionists. 
Presumably, disputes over the coercion of unionists can be referred ultimately to the 
proper Labor Relations Board. But alleged violations of the prohibition of coercion 
of non-unionists by unionists are likely to be met by immediate disciplinary action 
by the employer or his agent. This may be a fruitful source of disputes for which 
some means of final settlement must be found by the union and the employer parties 
to the agreement; they do not belong to the Labor Relations Boards under the law 
as it stands. 

Union insistence upon protection against discriminatory treatment of union men 
in distribution of work and tenure of employment, in this openly recognized “part 
union and part non-union” situation in the plants, helps to account for the promi- 
nence given in the new agreements to rules concerning distribution of work, layoff 
and discharge. On these particular matters the new agreements seem to have more 
to say than the older ones. Such rules occupy an especially important place in many 
of the large-company agreements. The greater emphasis on rules of this sort in the 
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newer agreements may be attributable in large measure to depression experience. 
But it is doubtless due in part to the fear of discrimination in shops in which 
unionism is still an acute issue. 

Here again the statement of a rule serves more to call attention to the problem 
than to solve it. Many of the clauses governing layoff are so worded that determina- 
tion of which factor—seniority, efficiency, number of dependents, etc.—is to be con- 
trolling must be decided for each particular case. And the application of the rules 
governing discharges is, by the very nature of the subject, a matter for particular 
determination. The new agreements are no worse in this respect than the older 
ones; indeed, many of them are much more lengthy in wording than most of the 
older ones. However, the fact that they are new and therefore not interlined with 
precedents makes the task of adjusting disputes arising under them more difficult. 

Enough has been said to show that the nature of many of the new agreements is 
such as to make the liability to disputes under them greater, on the whole, than 
under agreements of longer standing. Yet the provision in the new agreements 
for the handling of disputes—at least in a large number of agreements, representing 
a coverage of a majority of the workers brought under agreements for the first time 
within the past two years—is less adequate than that in many of the older ones. 
Nor is this strange. A smoothly working adjustment machinery, like a compre- 
hensive and lucid agreement, has usually, in the past, been developed through 
experience rather than fashioned whole at the outset of collective bargaining relations. 

I do not mean to imply that the new agreements ignore the necessity of making 
provision for the handling of disputes. Only a relatively small number of them make 
no reference whatever to the handling of disputes or grievances during the period 
of the agreement. Others contain a procedure for discharge cases alone. However, 
most of the texts that I have seen contain some stipulation as to what shall be done 
in case of a dispute over the interpretation or application of the terms of the agree- 
ment, and many state that this procedure shall be followed with respect to any dispute 
or grievance arising during the agreement period, whether the dispute is over a 
matter covered by the agreement text or not. In a considerable number of agree- 
ments, too, and especially in agreements with large companies, the “grievance pro- 
cedure” is set forth at length. But, in most cases, the procedure outlined in the 
agreement is not one that insures that all grievances and complaints will be either 
settled speedily by agreement or carried to a final decision by an impartial referee 
or board without undue delay. 

The assurance of a final decision, in the event of failure to reach a settlement 
with the employer, by some person or body not controlled by the employer, is essen- 
tial to a satisfactory system) of adjustment of disputes. It must be remembered that 
in nearly all “disputes” it is the worker who is the complainant. The initial decision 
is made by the employer or his agent. It is the employer who decides, in the first 
instance, what is to be paid, or who is to be laid off, or called back to work, or 
whether this or that man is to be discharged. Collective agreements put limits to 
the employer’s freedom of action in these matters, but the initiative in interpreting 
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these limitations still rests with the employing side. The worker must either accept 
the employer’s decision or appeal. If he appeals, a “grievance” or a “dispute” arises. 
When the employer is dissatisfied with what a worker does, or fails to do, he does 
not have to complain to the union; he can discharge or otherwise discipline him 
and leave it to the worker to complain if he (the worker) holds that he has been 
dealt with unjustly. Thus the procedure for handling disputes is generally in 
practice a procedure for handling complaints from the workers. This is why it is 
so often called a procedure for the adjustment of “grievances”; a “grievance” in 
industrial relations parlance means a grievance of a worker or group of workers, 
never of an employer. 

Inasmuch as a dispute is in effect an appeal by the worker for the overriding of a 
decision made by the employer or his agent, the worker loses if the procedure fails 
to procure action. Inaction or stalemate leaves the worker where he was before he 
protested or appealed. To be satisfactory to the workers the procedure must insure 
that, if a settlement is not reached by agreement, a decision will have to be given. 
Obviously, too, the procedure must provide that the decision shall be made by an 
outside body or person. Collective bargaining for terms of employment logically 
requires this. Unless an interpretation or application of the agreement can be ap- 
pealed beyond the employer who is an interested party to the dispute, the terms 
agreed upon may be whittled away by ex parte interpretation. 

To be satisfactory to the workers, the procedure must also assure that grievances 
shall be brought to settlement or decision within a reasonable time. Delay is not 
necessarily fatal if there is assurance that it means merely postponement of a definite 
settlement or decision and not a stalemate. To be sure, delay may be irritating if it 
involves the continuance, meanwhile, of a situation that the workers contend violates 
the agreement and that cannot well be compensated for by making the decision 
retroactive, such as a condition adversely affecting the comfort or health of the 
workers. But the margin of difference in a pay dispute, or a wage loss through a 
layoff or discharge that is later overruled, can be made up to the worker in the final 
settlement or decision and this is the practice under a number of the older agree- 
ments. However, the knowledge that the settlement or decision, if one is reached, 
will be retroactive is not very reassuring to workers during the period of delay if 
there is no certainty that there will be either a settlement or a decision. It is in this 
last respect that the new agreements are weak. 

In many of the new agreements the provision for the handling of disputes goes 
little further than the recognition of the right of the union to take up the workers’ 
case through its shop committee with the foreman and then, if no settlement is 
reached, to carry the case to the foreman’s superior. This is no more than the tra- 
ditional union practice in handling disputes in unionized shops. It does not, in 
and of itself, insure a settlement. It does, however, establish the union committee’s 
position in the shop as against any tendency on the part of the foreman to compel 
either the individual worker or the shop committee to accept his decision as final. 
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In agreements between the new organizations and large companies, especially in 
the mass-production industries, it is usual to outline the grievance procedure step by 
step, from the worker and the foreman to the national union officials and the 
executive officer or officers of the company, for those workers who are members of 
the union. If the worker fails to get satisfaction from the foreman, the matter is to 
be taken up with the foreman by the member of the union shop committee who acts 
for that department or district; if no settlement is reached, the union committee is 
to take the case to the plant manager; from there it goes directly, or perhaps through 
an intermediate company official, to the national union officers, and the chief exec- 
utive of the company or some representative designated by the executive. 

This charting of “grievance procedure” up through the hierarchy of management 
is reminiscent of the course of appeals laid down in the employee representation 
plans of large companies. It has long been the common practice of unions, also, to 
go to the “top” before resorting to direct action or to reference to an outside body, 
but it has not been usual in the older agreements to prescribe a definite hierarchial 
sequence. It is to be noted that the new agreements generally do not fix time limits 
between one step and the next, except in discharge appeals. Nor do they stipulate 
that settlements, when made, shall be retroactive to the date of the original protest 
or appeal, except, again, in discharge cases; a number of agreements specify that 
workers whose discharges are not sustained shall be reimbursed for the wage loss 
suffered. 

Another common characteristic of the new agreement procedure, especially in 
the case of large companies, is a requirement that shop committee members shall be 
employees of the plant in which they serve. This is also, of course, the usual union 
practice. There is little danger of trouble in stating it in the agreement, unless the 
provision is used by superintendents or plant managers to keep “outside” union 
officers out of the picture while delaying the settlement of disputes with the shop 
committee. In the absence of any time limit on the handling of disputes within the 
plant, the workers may become impatient at what they regard as “stalling” by lesser 
officials. Under the older agreement systems, employers have frequently welcomed, 
or even asked, the participation of “outside” union officers at an early stage of the 
proceedings. Full-time union officers, who are not so closely associated with the 
workers who have the grievance as are the members of the shop committee, will 
often reach a settlement with the employer more quickly than the “insiders.” 

The provision for a two-sided consideration of a dispute by representatives who 
have wider jurisdiction than the shop committee and the plant manager, respectively, 
is an advance over a procedure that stops with the plant in which the dispute arises. 
The national officers of the union and the executives of a company operating several 
plants may be assumed to be farther removed from the heat of battle than the shop 
committee and the plant manager. Nevertheless, the company is still a party in in- 
terest, even if it is represented by its president. Therefore, the danger of deadlock 
still remains. The procedure thus far gives the employees no guarantee that they 
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will not have to choose between accepting the employer’s decision and resorting to 
a strike. 

At this point it must be noted that the great majority of the new agreements 
are with single employers, not with an employers’ association or a less formally or- 
ganized group of employers. The adjustment procedure in these agreements is 
therefore limited to a type that involves only one employer. Some of the newly 
organized workers have been brought under a system of adjustment that covers a 
group of employers in the particular industry, but the workers so covered are but a 
small minority of the total covered by new agreements. Such systems are not easily 
introduced in industries hitherto unorganized, or very little organized, on the 
workers’ side. 

In the single-employer type of agreement the procedure for the settlement of dis- 
putes by two-sided action is exhausted when a deadlock is reached between the 
union and the highest official representing the company. If the dispute is to be 
referred elsewhere, it must be to a neutral referee or a board for arbitration. There 
is no two-sided body to which the dispute can be passed on, under the agreement. 
Reference of the case to an even-numbered committee, representing the union (or a 
group of unions) and an association of employers in that industry, is not available 
under an agreement confined to a single employer. 

Space does not permit an appraisal here of the joint board, or joint committee, 
system of handling disputes that cannot be settled by the union and the employer 
directly in interest. It should be said, however, that settlements by such a board, or 
committee, of adjustment, while by no means received without grumbling, have 
generally proved more acceptable to the employers and the workers than decision 
by “outside” arbitrators. The system is, to be sure, subject to delay and deadlocks. 
The disadvantage of delay can be largely removed by making the decisions retroactive 
in cases involving pay or compensation. The liability to deadlock is usually met by 
a provision for reference to arbitration—commonly by adding a neutral member to 
the board—if the two sides are unable to reach a settlement within a given time. In 
any event the system presents a further opportunity for settlement by agreement be- 
tween representatives of the two sides party to the agreement, representatives who, 
while not immediately interested in the particular dispute, do represent the respective 
points of view of the employers and employees in the industry. 

With the joint board method of settlement unavailable under most of the new 
agreements, the only further procedure for amicable settlement is arbitration. And 
a very large proportion of the new agreements do carry arbitration provisions. In 
most cases, too, the arbitration is mandatory if requested by either side; the clause 
reads “shall” be referred, not “may” be referred, to arbitration. This is true of most, 
but not all, of the agreements with large companies; nearly all of them cap the 
procedure for two-way consideration up through the hierarchy of management with 
a provision that if the national union officers and the company executives cannot 
agree on a settlement, the dispute “shall” be referred to arbitration. 

This is an advance over the procedure laid down in most employee representation 
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plans. Many of these plans made no provision at all for appeal to arbitration from 
the decision of the head executive. And where there was a provision for arbitration, 
it often followed the “may” formula, which meant that the employer might decline 
to submit any particular case to arbitration. Yet the arbitration clauses in most of 
the new agreements—and again this applies to the agreements with large companies 
—fail to provide against a deadlock in selecting a referee or making up a board of 
arbitration. Most of the agreements provide merely that unsettled disputes shall be 
referred to a neutral referee, or a board of arbitration, to be designated “by mutual 
agreement” of the parties if and when the need for arbitration arises. There is, in 
most of the agreements, no time limit within which the arbitration machinery must 
begin to function, or any statement of what is to be done in case the union and the 
employer fail to reach “mutual agreement” upon who is to do the arbitrating. 

Experience under similar arbitration provisions has shown that it is usually 
difficult and at times impossible for the parties in interest to agree on arbitrators 
after they have deadlocked on the merits of the issue involved. Ironically enough, 
some of the relatively small number of new agreements that fix a limit on the time 
that may elapse between the request for arbitration and the submission of the case 
to the arbitrators, fail to provide a sure-fire method of selecting them. 

The attempt has often been made to avoid the liability of disagreement in the 
selection of a referee or a neutral member of an arbitration board by the device of 
having each party select an equal number of members of a board of arbitration and 
leaving to them the selection of the neutral member. This type of arbitration pro- 
vision is also followed in some of the new agreements. But experience shows that 
this, too, is far from a sure-fire provision. The members selected by the respective 
parties may fail to agree upon a neutral colleague, at least within a time that the 
workers regard as reasonable. Even joint boards that have handled disputes for 
years have had difficulty in choosing neutral members to sit with them to resolve 
deadlocks. Under a number of agreements that provide for permanent joint boards 
it has been found necessary to stipulate that in the event of failure of the regular 
members of the board to agree on a neutral member within a stated time, he shall 
be designated by a specified person—such as the judge of a particular court, the 
governor of the state, or the president of a particular university—or a specified public 
body. Some of the new agreements contain such a provision, to apply in case the 
parties themselves, or members of an arbitration board selected by them, fail to 
complete the board within a stated time, but these agreements are relatively few. 

Nor is there much resort in the new agreements to the practice of naming a 
referee in advance. This device has been used with noteworthy success under a 
number of the older agreements. It is generally called the “impartial chairman” sys- 
tem. In nearly all cases it is an outgrowth of a joint board or committee system, and, 
as the name implies, the arbitrator is still nominally chairman of a board. However, 
the system tends to become one of one-man arbitration of all the difficult cases. The 
“impartial chairman” device is confined almost entirely to agreements between unions 
and associations of employers, although it can be, and has been, used in an agreement 
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between a single large company and a union. It is not employed in any of the new 
single-company agreements that I have seen. 

Thus, it seems clear that the procedure set forth in the new agreements falls 
short, on the whole, of the best that experience has devised for reducing delay and 
preventing ultimate deadlock. This does not necessarily mean that it cannot be 
expected to produce satisfactory results. Whether or not the machinery will be so 
utilized as to avoid deadlocks, and even unreasonable delays, depends upon the 
people who have to work it. The fact remains, nevertheless, that it leaves the way 
open to delays and to ultimate deadlocks. And there is no reason apparent for 
expecting these types of adjustment machinery to be operated more successfully 
under the new agreements than they have been under the older ones. 

On the contrary, there is one circumstance that enhances the liability to friction 
and delay in many plants. That is the recognition of the union for its members 
alone. It is in the handling of individual grievances that the distinction between 
members and non-members is made most apparent; the general terms of employ- 
ment are presumably the same for members and non-members alike. There is 
danger that some foremen and superintendents, or even plant managers, may attempt 
to avoid making any concessions to the union members and to delay the progress of 
their cases to higher authority, in order to keep to a minimum what the union 
members get “through the union.” And whether or not the foremen and superin- 
tendents—with whom the great majority of the questions that arise ought to be 
settled—are deliberately “stalling,” the union members are likely to charge that they 
are, if the members believe them to be hostile to the union. 

Obviously, a procedure for the adjustment of disputes that gives the workers 
reasonable grounds for dissatisfaction with it is not a successful one. I refer to dis- 
satisfaction because of delays or failure to get the ultimate action that the agreement 
calls for, not to dissatisfaction with the terms of settlements or arbitral awards; dis- 
satisfaction on the second ground is not properly chargeable to the procedure. A 
truly successful system of adjusting grievances would keep the labor relations within 
the plant harmonious. But to be considered even moderately successful it should 
prevent, or at least bring to quick termination, concerted quittings by aggrieved 
workers, whether these be “walk-outs” or “stay-in” strikes. 

There is no doubt that failure to secure adjustment of grievances within what the 
workers regard as a reasonable time is an important source of strikes. In most 
grievance cases but a few men are directly involved. However, if these men quit, 
the number engaged in the stoppage is likely to grow rapidly unless the case is 
speedily settled. Some workers may quit in “sympathy”; others may quit because 
their work does not come through. Thus a dispute over a matter in which but a 
few men are immediately concerned may close a plant. This resort to direct action 
is not so likely to occur unless there has been an accumulation of unredressed griev- 
ances. The liability to strikes is greater among newly organized workers than 
among workers long accustomed to the ways of grievance adjustment. Newly 
organized workers are, on the whole, impatient and inclined to strike if they do not 
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get immediate results, especially if they have recently won union recognition, and 
perhaps other concessions, by striking. 

Be it noted that I am discussing here the failure of adjustment machinery to 
prevent strikes because of the failure of the machinery itself to guard against delays 
and deadlocks. I am not discussing deliberate refusals on the part of workers to 
give the adjustment procedure a fair chance. No machinery of adjustment is proof 
against the determination of a group of workers to obtain their demands by direct 
action regardless of whether their demands contravene the agreement terms. Nor 
is it proof against the tactics of a faction that does not wish to secure peaceful adjust- 
ment of grievances so much as to discredit the whole process of amicable settlement 
in order to further the spread of the doctrine of the inevitability of class conflict 
under the “capitalistic system.” 

It is almost a universal corollary of the inclusion of an adjustment procedure in 
a collective agreement that there shall be no strike or lockout until the procedure 
has been exhausted. This is expressly stated in most agreements, new or old. In 
some of the new agreements with large companies there is the added stipulation 
that there shall be no strike or stoppage of any kind without the approval of the 
officers of the national union. Thus, under nearly all collective agreements any 
strike or concerted stoppage of work before the adjustment procedure has been 
complied with is a violation of the agreement. 

Many agreements go further than this and forbid any strike or stoppage at all 
during the life of the agreement. These include some agreements in which the 
machinery leaves the way open to final deadlock. It would seem that a provision of 
this kind logically calls for an automatic provision for the final resolution of dead- 
locks by arbitration. Yet agreements are made with this gap in the system. I think 
this inconsistency is the result of careless drafting rather than of a deliberate attempt 
to compel the workers to choose between suffering quietly under “stalling” tactics 
and violating the agreement. 

When, in the past, workers have gone on strike without having gone through 
all the steps laid down in the agreement, they have usually excused their own viola- 
tion of the agreement by charging that the employer had violated the agreement 
first. The violation charged to the employer may have been an affirmative action, 
such as reducing an existing wage rate or increasing the speed or burden of work, 
without “mutual agreement”; in these cases the men have quit to compel immediate 
cessation of the employer’s “violation.” Or the violation complained of may have 
been “stalling” on the employer's side in the handling of grievances. Unless there is 
a specified limit on the time allowed for each step of the procedure, this charge is hard 
to prove—or to disprove. Under most of the new agreements, as has been pointed 
out, there are no such limits, except in discharge cases. And in the important matter 
of the selection of a neutral referee or the neutral members of a board of arbitra- 
tion there is no assurance that a selection will ever be made. This is true of dis- 
charge appeals as well as of grievances in general. 

The legal aspects of the enforceability of collective bargaining agreements is 
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beyond the scope of this paper. It may be well to point out, however, that that part 
of enforceability that relates to strikes “in violation of the agreement” is closely 
connected with the question of what constitutes compliance with the adjustment 
procedure laid down in the agreement. Where no time limit is specified, how long 
may the company’s agent delay action on a complaint before the union may demand 
action by a superior? Where no alternative method of selecting a neutral arbitrator 
is specified, in the event of failure of the parties, or of arbitrators selected by them, 
to agree, how long must the workers wait before they can be judged to have ex- 
hausted the adjustment procedure? Are workers to be punished for violations if 
the employer has already violated the agreement? Is deliberate “stalling” on the 
part of the company’s agent to be considered a violation of the agreement? If so, 
what may be imputed as “deliberate stalling”? It seems likely that if the enforce- 
ment of compliance with agreement procedure for the adjustment of disputes be- 
comes a matter of legal process generally, the matter of delay and the contingencies 
of deadlock will have to be much more adequately covered in the agreements than 
they are in most agreements today. 

Another point to keep in mind is that there is a difference between a violation 
by a group of union members—workers in a particular plant or department of a 
plant—and a violation by the union itself. If the union that makes the agreement 
does not itself order the strike—and especially if it orders the striking members to 
return to their jobs—it will hold that the violation is by a group of individuals and 
not by the union. If there is a provision in the agreement that there shall be no 
stoppage without the approval of the national union officers, this will merely empha- 
size the unauthorized character of the strike from the national union’s standpoint. 

In the past what the employers who have engaged in collective bargaining have 
sought is not so much a means of convicting workers or unions of violations as a 
machinery that will prevent strikes, or if strikes occur, bring about their speedy 
termination. Experience under the older agreements indicates that the best method 
of securing that result is to set up a procedure that: first, prevents the avoidance of a 
decision if no settlement by agreement can be reached; second, sets a limit to delays, 
waivable by mutual agreement while the prospect of settlement by agreement re- 
mains; and third, removes, as far as possible, the danger that the workers will suffer 
“irreparable loss” through delay by providing for compensation from the date of 
protest in the event that the workers win. The presence of this kind of machinery 
of adjustment makes it easier for a union to keep its members at work even in the 
face of an apparent violation of the agreement by affirmative action of the employer. 
It also makes it easier for the officers to get them to return to work, if they quit, 
and let the procedure take its course. If the new agreements are to mark the begin- 
ning of successful collective bargaining relations in hitherto unorganized industries, 
it is likely that their procedure for the adjustment of disputes will develop in this 
direction. 











THE ENFORCEMENT OF COLLECTIVE LABOR 
AGREEMENTS: A PROPOSAL 


Harry D. Wo tr* 


The past few years have witnessed an unprecedented growth in trade-union 
membership in this country. Equally impressive are the victories which organized 
labor has won during the same period. Accompanying these conquests there has 
been a sharp increase in the number and magnitude of industrial disputes. 

That favorable legislation, particularly the National Labor Relations Act, has 
contributed largely to labor’s successes is accepted by every one. The same source is 
credited by many as also being responsible for the increased number of strikes and 
lockouts. Both the National Labor Relations Act and its administration have be- 
come the objects of wide-spread criticism, especially from the employer side. The 
Act has been denounced as a fomenter of industrial strife and as placing the employer 
in an unfair position in dealing with his employees. A flood of proposals has been 
forthcoming, some of which, embodied in bills, have already been introduced in Con- 
gress. If enacted into law they would amend the Act in various respects, curtail the 
powers of the National Labor Relations Board, require the incorporation or registra- 
tion of unions, etc. 

With much of this criticism, and with the corresponding remedies offered, we are 
not immediately concerned. Directly pertinent to our topic, however, is a renewal 
of the demand, as old perhaps as the unions’ claim for recognition and collective bar- 
gaining, that labor be compelled to accept responsibilities commensurate with its 
increased powers and privileges. The National Association of Manufacturers, for 
example, demands that the National Labor Relations Act and similar state acts be 
so amended that no employer may be penalized for failure to deal with any labor 
organization guilty of organizing, supporting, or maintaining strikes,in violation of 
employment agreements, including agreements to accept an arbitration award.’ The 
Association also demands “legal and social responsibility of both employer and em- 
ployee for their commitments and their acts,” and declares that “unincorporated 
employer associations and labor organizations should be sueable, and should have 

* B.S., 1922, Kansas State Teachers College (Emporia); M.A., 1923, Ph.D., 1926, University of Chicago. 
Professor of Economics, University of North Carolina, teaching courses in labor problems and industrial 
relations. Author: The Railroad Labor Board (University of Chicago Press, 1927). 

* National Association of Manufacturers, pamphlet, Industry’s Platform for 1938 (1937). 


For a discussion of these demands, see Gall and Smethurst, Amending the Wagner Act: The Problem 
from the Manufacturer's Viewpoint, infra, p. 306. En. 
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the right to maintain suits in their own names, as entities, in all jurisdictions.” “Little 
Business,” in its recent statement to the President, also asked that “... employer and 
employee alike be held responsible for the faithful observance of mutual labor 
agreements.” 

This raises at once the question whether or not collective bargaining agreements 
should be made legally enforceable by statutory enactment. An affirmative answer 
would raise the further question of machinery and procedure for carrying out a 
policy of enforcement. Should they be made enforceable through the courts as 
ordinary contracts, or is it desirable that specialized machinery be established for 
that purpose? It may assist us in answering these questions if we first inquire into 
the present legal status of the collective bargaining agreement in the United States 
and elsewhere. I 


In contrast to nearly every other industrialized country, the legal status of the 
collective bargaining agreement in the United States has never been defined by 
statutory enactment. In those countries where compulsory arbitration prevails, for 
example, Australia and New Zealand, agreements voluntarily entered into are usually 
given the same status as an arbitration award and made legally binding. In prac- 
tically all of the European countries agreements have been made enforceable by 
legislative decree. In England the agreements of the Trade and Agricultural Boards, 
although not always the outcome of genuine collective bargaining, are legally en- 
forceable, but those of the National Whitley Councils are not. Under the Cotton 
Manufacturing Act of 1934 England adopted the principle of extending voluntary 
agreements to third parties not signatories thereto and not involved in the nego- 
tiations, where more than a majority of the organized employers and organized 
employees enter into an agreement.* So far this practice applies only to the cotton- 
weaving industry in the Lancashire district. The same principle has been applied to 
the textile industry in a number of other countries. It has been adopted most widely 
in Canada where four of the provinces have made it applicable to one or more 
industries. Where it is in use the agreements are legally binding and individual 
contracts establishing less favorable terms for the employees are illegal. 

The suggestion that collective bargaining agreements be made enforceable through 
statutory enactment may give the false impression that agreements are not legally 
enforceable at present. While it is true that their legal status has not been defined by 
statute in the United States, as we have just seen, the same is true of many other 
phases of union activity. And, as in the case of these other activities, it is the 
decisions of the courts to which we must turn to find the law as it applies to the 
collective bargaining agreement. A brief examination of the findings of the courts 
will reveal that certain rights and obligations accrue to the several parties under the 
agreement, while others appear to be in the process of evolution. 


* The United States News, Feb. 7, 1938. 
*Sells, The Settlement of Industrial Disputes in Great Britain, infra, at p. 321. 
“ Legalization of Collective Agreements in Foreign Countries (1936) 43 U.S. MontHLy Lazor Rev. 398. 
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The earlier position taken by the courts was that collective bargaining agreements 
were in the nature of gentlemen’s agreements, enforceable, if at all, only through the 
sense of moral responsibility of the parties thereto, and the power of each to bring 
pressure on the other. The attitude then prevailing was well expressed by Professor 
Commons.® “A contract with a trade union is not a contract in law,” he declared, 
“it is merely an understanding, or a usage, or a joint agreement, that when the real 
labor contract is made between individual employer and employee, it will be made 
according to the terms of the joint agreement. If an individual employer breaks the 
agreement by hiring a workman on different terms, the only means that the union 
has of enforcing the agreement is that of a strike . . . the employer’s only practicable 
remedy is the lockout . . . as it now stands a joint trade agreement is a kind of 
usage or understanding agreed to by two opposing interests and generally enforced 
on individuals by the coercive weapons of strike, lockout, boycott, or blacklist.” 

As implied here, despite the tenuous nature of the agreement itself, the individual 
employee was early recognized as acquiring rights under it under certain conditions. 
A detailed consideration of the several theories which the courts have followed in 
relating the individual contract to the collective agreement is not essential to our 
purposes, and would take us too far afield.® It must be noted, however, that in order 
to avail himself of his rights under the agreement, the individual employee must be 
held to have come under its terms. On this point some courts have ruled that before 
an employee can recover for a breach of the agreement he must have affirmatively 
“ratified” or “adopted” the agreement. Others have held that an acceptance or 
continuance of employment with knowledge of the terms of the agreement is suffi- 
cient to establish such rights. Still others have taken the position that where a col- 
lective bargaining agreement exists all workers more or less automatically come 
under its terms. Where this latter view prevails even non-union employees have 
secured redress in accordance with the terms of the agreement. 

The chief concern of the individual employee is with such matters as wages, 
seniority rights, and discharge. Where violations of provisions relating to these vital 
issues have come before the courts, how have they ruled? 

The courts appear to have acted with greater uniformity on the question of wages 
than on any other single issue. Employees found to have an interest under an agree- 
ment, including non-union employees, have recovered the difference when paid less 
than the agreement called for. Even here, however, exceptions are to be found. 
Where employees have been discharged contrary to the provisions of the agreement 


5U. S. Comm’N on InpusrriaL Retations, Fina, Report anp Testimony, SEN. Doc, 415, 64th Cong., 


ist Sess. (1915) vol. I, p. 192. 
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they have, in many cases, been reinstated, not infrequently with pay for time lost. 
In other cases factors such as lack of mutuality have resulted in refusal to grant 
specific performance or damages or other equitable relief. The situation is still less 
certain with respect to seniority rights. A study of forty-two cases in which seniority 
was the principal issue revealed that relief was granted in only six.’ Relief was 
denied in the remainder of the cases because of refusal to compel specific perform- 
ance, no breach of agreement, defective pleading, etc. The findings in this study 
led to the observation that “while no circumstance has been uncovered in which an 
American Court has specifically stated that seniority clauses cannot legally be enforced, 
neither have there been many situations in which the relief asked for has been 
granted.”® 

In recent years there has been an increasing tendency on the part of the courts to 
recognize an interest on the part of the union in the collective agreement, in addition 
to that which accrues to the individual members. There is a considerable lack of 
uniformity here, however, arising, for the most part, out of questions of juristic per- 
sonality and mutuality of consideration. Some courts recognize unincorporated 
unions as entities, capable of suing and being sued, as such. Others hold that in the 
absence of an enabling statute, an unincorporated union can neither sue nor be sued. 
Most courts are able to find sufficient consideration in the collective bargaining agree- 
ment to give it the standing of a contract. Others, even in recent cases, do not. 

Where agreements are recognized as enforceable, the damage suit, although not 
unknown, has been used but little. Although specific performance is sometimes re- 
fused, equity is ordinarily relied upon to hold the parties to the agreement through 
injunction. Since Schlesinger v. Quinto,® the first case of outstanding importance in 
which a union secured an injunction to compel employer observance of an agreement, 
organized labor has made increasing use of this means of enforcement.'® Specific 
acts in violation of an agreement such as lockouts, general wage reductions, violations 
of closed shop provisions, discharge of union men and replacement by non-union, 
are among those which have been successfully enjoined. 

Despite the protestations of organized labor that legal enforceability of agree- 
ments would mean enforcement against the union but not against the employer,’* 
the experience in the courts seems to prove the reverse the more nearly true. The 
obstacles to the successful prosecution of the damage suit against the union or its 
members have rendered it a relatively unimportant means of enforcement. Here 
again, refusal on the part of the courts to compel specific performance has limited, 
but by no means eliminated, the use of the injunction. Strikes in violation of an 
agreement as well as the various activities essential to the conduct of strikes, such as 
the issuance of the strike call, picketing, the use of strike funds, etc., have been 
restrained by this means. 


* Christenson, Seniority Rights under Labor Union Working Agreements (1937) 11 TEMPLE L. Q. 355. 
SId. at 378. 

* 117 Misc. 735, 192 N. Y. Supp. 564 (1922), aff'd, 201 App. Div., 487, 194 N. Y. Supp. gor (1922). 
% Witte, Labor’s Resort to Injunctions (1930) 39 YaLe L. J. 374. 

™ Gi_man, METHODS OF INDUSTRIAL PEACE (1904) 161. 
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More than twenty years ago Professor Robert Hoxie characterized the law as it 
then applied to organized labor as being uncertain, among other things, and as 
lacking in uniformity.’? It is evident from the foregoing discussion that his char- 
acterization is still applicable, so far as collective bargaining agreements are con- 
cerned. The difficulty is not so much that such agreements are altogether legally 
unenforceable, but rather that there is often so much uncertainty as to their legal 
status within the jurisdiction of a given court, and so little uniformity as between 
the jurisdictions of the several courts, that the resulting situation is satisfactory to 
no one. 

Assuming the desirability of legal certainty and uniformity on this phase of 
labor relations, as on others, we may ask, to what extent could they be achieved 
through statutory enactment? A further and even more important consideration 
would be the probable effect of such a policy on collective bargaining. Would it 
have the desired effect of tending to promote it, or would it be a force working in 
the opposite direction? The proposal will bear further consideration with the col- 
lective bargaining process in mind, especially as it has been affected by recent 
legislation. 

The primary requisite to the collective bargaining process is the free exercise of 
the employee’s right to belong and to participate in the activities of a labor organiza- 
tion of his own choice. While there are other factors which help to explain the rel- 
atively small degree of unionization in the United States in the past, and even at 
present, the force of employer opposition must be regarded as one of the most im- 
portant. There can be no doubt that in safeguarding the exercise of this right such 
measures as the Norris-La Guardia Act and the National Labor Relations Act, 
together with the corresponding state legislation, have contributed both to simple 
justice and to the promotion of genuine collective bargaining. 

With respect to the employer’s obligation to bargain collectively, as is required 
both by the National Labor Relations Act and the several state labor relations acts, 
the case is not so clear.'* That the government has the power to bring the two parties 
together for the purpose of bargaining is evident. But that it has the further power 
to bring about the mental attitudes necessary to reach an agreement has been ques- 
tioned.’* If it be granted that simply bringing employers and employees face to face 
across the conference table is a necessary first step toward reaching an agreement, 
the question then arises as to whether or not such an obligation on the employer is 
a mild form of unilateral compulsory arbitration.1* While a consideration of such 
points is beyond the scope of this paper, the requirements which give rise to them 


7 Hoxie, TRADE UNIONISM IN THE UniTeD States (1919) 218. 

8 Five states, Massachusetts, New York, Pennsylvania, Utah, and Wisconsin passed laws, patterned after 
the federal act, in 1937. 

“Spencer, Collective Bargaining Under Section 7(a) of the National Industrial Recovery Act (1935) 
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should be kept in mind, it would seem, in attempting to decide on the advisability 
of making collective bargaining agreements legally enforceable. 

A further question which presents itself is whether or not, if the government, 
having legally obligated the employer to bargain, were then to make agreements 
legally enforceable, it would be attempting to do for organized labor something that 
the latter should do for itself. Certainly such a program runs counter to the position 
which organized labor in this country has taken in the past. Given free exercise of 
their right to organize and freedom from such handicaps as the injunction, the unions 
have insisted that they could compel the employer, through their economic strength, 
to recognize them and to bargain collectively. 

The demand for legal enforceability of agreements in the past has usually been 
expressed in the demand that unions be compelled to incorporate. For many years 
incorporation has been and is at present vigorously opposed by organized labor. 
However, the arguments that have been advanced against enforceability can be 
separated, in most cases, from those against incorporation. Underlying all else, per- 
haps, has been the fear that any step in the direction of governmental control over 
industrial relations would be the entering wedge which might eventually result in 
compulsory arbitration and limitation on the right to strike. 

One reason why organized labor has opposed making agreements legally enforce- 
able has been because of the fear, as indicated above, that they would be enforced 
against the union but not against the employer. Expressing skepticism that “the 
facts which constitute a practical violation of a contract could be presented as legal 
evidence in the court,” Mr. Gompers declared that “the grievances from which the 
organized workers suffer are not in its specific violation, but by the surreptitious 
efforts, by indirect means, to overcome the terms of a contract and practically annul 
it."*© Granting that Mr. Gomper’s fears may not have been wholly groundless, 
subsequent experience with agreements in the courts seems to indicate that on the 
whole the unions have not fared so badly. 

Even before, but especially since the Coronado case,'" organized labor, in reply 
to demands that they accept greater responsibility, have maintained that additional 
responsibility was unnecessary. Furthermore, it has been consistently denied that 
making agreements legally enforceable would make them any more binding than 
they already were; that such action would remove the sense of moral responsibility 
and would tend to increase rather than decrease the likelihood of violation. As one 
of the most beloved labor leaders that this country has known, John Mitchell, stated 

“There is such a thing as a moral as well as a legal responsibility, and in many 
cases the word of a man or an organization will bind him, when, if it were a legal 
agreement, he might hire a lawyer to drive a coach and four through it.”1® In addi- 
tion to the statement of moral responsibility, the implication here, of course, is that 


© Quoted in GILMAN, op. cit. supra note 11, at 161. 
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in making agreements legally enforceable, a premium would be placed on the 
drawing of the document with an eye to possible future loopholes, which would 
have a tendency toward endless litigation. 

Aside from or, perhaps better, in addition to a recognition of the moral obliga- 
tions imposed on them by the agreement, union leaders have been fully aware that 
the employer’s willingness to deal with the union, and consequently the effectiveness, 
if not the existence, of the union itself depended upon the extent to which it lived 
up to its obligations. The succinct warning recently attributed to a prominent labor 
official perhaps sums up the attitude which responsible union leaders have held 
toward collective bargain-agreements: “Observe your contract and your union grows. 
Violate it and your union dies.”1® 

This is not to say that violations of agreements, both by employers and unions, are 
unknown, or even uncommon. Just how extensive violations are, in fact, is im- 
possible to determine because of lack of data, conflicting testimony, disagreement as 
to what constitutes a violation, etc. The preponderance of the evidence, however, 
seems to indicate that agreements, on the whole, are well kept and that violations 
are the exception.*° Examples are not lacking of agreements that have been in suc- 
cessful operation for nearly half a century. The United Mine Workers are claimed 
to have agreements which have run for more than fifty years.2* The agreement in 
the stove branch of the molding industry was established in 1891 and has been suc- 
cessfully renewed from time to time since.?* Reviewing the experience of his or- 
ganization with collective bargaining, the president of the Glass Bottle Blowers’ 
Association in 1920 declared that in more than thirty-five years neither side had ever. 
violated the agreement, nor had it ever been necessary to call in an outsider to help 
adjust differences which had arisen.** Similar examples of successful operation can 
be found in other lines, particularly the needle trades, the printing trades, and the 
railroads. 

The more common charge of violation, however, is not that either employers 
or unions deliberately and flagrantly repudiate the agreement. To cite Mr. Gompers 
again, the employer is accused of evading and practically annulling the agreement, 
which constitutes a violation of the spirit if not the letter. Against such subtle 
manipulations the employees feel that they have no recourse except to strike, and are 
thus made to appear in the eyes of the public as being the violators themselves. 
Similarly, union officials are charged not with openly repudiating and authorizing 
violations, but with failing to take sufficiently vigorous steps to keep their member- 
ship in line, and perhaps with condoning or even secretly encouraging unauthorized 

* Statement by Phillip Murray, quoted in Time, Dec. 27, 1937. 

U.S. Comm’N on INDUSTRIAL RELATIONS, op. cit. supra note 5, at 192; see also McCaBE, NATIONAL 
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* Quoted in (1931) 15 INTERNATIONAL Lazour REV. 199. 








280 Law AND ConTEMPORARY PROBLEMS 


strikes. The attitude of employers toward the union’s failure to control its member- 
ship is well expressed in the following statement made last year when the flood of 
stoppages and unauthorized strikes was at its height: “Unless trade union officials 
can exercise sufficient control over the members of their unions to prevent them 
from indulging in unauthorized sit-downs from time to time, employers will nat- 
urally find it futile to enter into collective bargaining agreements.”** 

That violations of this type occur, and in considerable number, there is no doubt. 
Although both the number and the consequences are probably sometimes exaggerated 
for public consumption, the literature is replete with examples. Nor has any com- 
pletely satisfactory way of preventing them yet been found. As indicated above, 
responsible union leaders have deplored them, and have usually taken prompt steps 
to settle them when they have occurred. Many union constitutions contain prohibi- 
tions against unauthorized strikes, and not infrequently both individuals and local 
bodies have been punished by fine or expulsion.?° 

The foregoing discussion may be considered as a statement of the case, in part, 
against taking further action to make collective bargaining agreements legally en- 
forceable. As a final point, it seems pertinent to ask what effect, if any, the large 
number of unauthorized strikes which occurred last year has had on the progress 
of collective bargaining, and on the readiness of employers to renew old agreements 
or enter into new ones. If the current situation can be taken as indicative, they seem 
to have had little effect in this direction. To the best of the writer’s knowledge no 
agreement of any consequence terminating recently has failed of renewal. On the 
other hand, there has been a flood of new ones entered into, including some of 
outstanding importance. Despite the recession in general business conditions, the 
number of agreements has increased steadily.?* 

While the writer recognizes that a pretty substantial case might be built up 
against attempting to make collective bargaining agreements any more legally en- 
forceable than they now are, he is of the belief that the case for doing so is the more 
convincing, taking into consideration conditions and circumstances as they now exist. 
In the first place, the intent of the parties at the time of making the agreement must 
be to abide by it, otherwise the whole process of collective bargaining becomes futile. 
And there is evidence that certain unions endeavor to draw their agreements in such 
a way that they will be legally enforceable.2* In the second place, it is a fact that 
breaches of agreements do occur and that they have a disruptive effect. Any pro- 
posal that might tend to reduce their number must be given serious consideration. 
Furthermore, legal enforceability would remove the argument of union irresponsibil- 
ity, however specious it may be, which, on occasion, is offered as an excuse for 
refusing to recognize and bargain collectively with organized labor. 


* 11 Nat. Inv. Conr. Bp., BuLLETIN, No. 6, May 4, 1927, p. 50. 

* BLocn, op. cit. supra note 20, at 309; McCase, op. cit. supra note 20, at 310; Clark, Collective 
Bargaining in the United States of America (1927) 15 INTERNATIONAL Lasour REv. 211. 

*®See New York Times, March 6, 1938. 

*7 CHRISTENSON, COLLECTIVE BARGAINING IN CHICAGO: 1929-30 (1933) 326. 
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It has been seen too that the unions themselves have been turning more and 
more in recent years to the courts to enforce agreements, with the result that the 
courts have already gone far in rendering them legally enforceable. The uncertainty 
and lack of uniformity which prevail as a consequence could undoubtedly be largely 
reduced by legislative enactment. Moreover, the successful enforcement of agree- 
ments requires intimate acquaintance with the detailed and specific subject matter 
with which the agreement deals, and which, in the nature of things, the courts 
cannot always be expected to have. Legislative enactment would make possible the 
establishment of machinery and procedure of enforcement more adapted to the needs. 
Finally, to require collective bargaining without requiring the resulting agreement 
to be observed appears to be putting the cart before the horse. Since it seems unlikely 
that the employer’s legal obligation to bargain could be removed, even if it were 
considered desirable, it seems logical to take the next step and make the agreement 
legally enforceable. With the foregoing in mind, the following proposal for making 
collective bargaining agreements legally enforceable by legislative enactment is sub- 
mitted. 

Ill 

It should be clearly understood that the proposal offered here applies only to 
agreements after they have once been made. There is no suggestion that there should 
be any element of compulsion:on the parties to enter into the agreement in the first 
place. Not only to remove any doubt on this point but to facilitate the procedure 
outlined below, it seems desirable to give legal status only to those agreements 
which, having been voluntarily entered into, are registered with the proper adminis- 
trative agency at the mutual request of the parties.?* Furthermore, the suggestion 
contemplates the continuance of the present legislation bearing on the collective 
bargaining process which is provided under the National Labor Relations Act and 
the several corresponding state acts. 

The question may be raised at the outset of the willingness of the two parties to 
register an agreement and thus subject themselves to the provisions of such legisla- 
tion. In reply it could be said that a refusal on the part of either party to register 
an agreement might reasonably be looked upon as a lack of good faith. Presumably 
little difficulty would be encountered from the employer side, since it is they who are 
demanding stricter observance of agreements. But might not a union consider that 
it might possibly have more to lose than to gain by submitting to registration? Such 
an objection might be met, it would seem, by a demand on the part of the employer 
for registration as a condition of entering into an agreement. It could be provided 
that an employer making such a demand and having satisfied the requirements of 
the National Labor Relations Act in other respects, would be within his rights if he 
refused to enter into an agreement unless it were registered. 


*° Various proposals have been made for the voluntary registration and enforcement of agreements, ¢.g., 
see recommendations of the Specta. CoMMITTEE, TWENTIETH CENTURY FuND, LaBor AND GOVERNMENT 
(1935) 363 et seq.; Slichter, The Government and Collective Bargaining (1935) 178 ANNALS, 107; H. R. 
2737, 75th Cong., rst Sess. (1937). 
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While the selection of effective machinery and procedure for implementing the 
legal enforceability of agreements is one that calls for careful consideration, it would 
seem to offer no insuperable difficulties. In fact, all of the necessary elements of 
both machinery and procedure are to be found in operation in this country at the 
present time, and could be adapted to the needs of such a proposal as is suggested 
here with but little difficulty. 

The first step in making collective bargaining agreements legally enforceable 
would be to declare that a violation of the agreement, or of any of its terms, by either 
party thereto would constitute an unfair labor practice. This could be done by simply 
adding a paragraph to that effect to Section 8 of the National Labor Relations Act.*® 
A violation, or a threatened violation would then set the machinery of enforcement 
in operation upon appeal by either party. 

Such machinery might well consist of, first, a federal agency comparable to the 
National Labor Relations Board. Unless the additional duties arising out of the 
enforceability of agreements would place too great a burden on an already over- 
worked and under-staffed body, there is much to be said for making the Board itself 
the superstructure of the machinery here contemplated.°° While a distinction can 
and should be made between the collective bargaining process which culminates 
rather than terminates in the agreement, and the enforcement of the agreement itself, 
the two are so closely related that it would seem both logical and expedient for the 
same agency to administer both. But whether this were done, or a separate agency 
established, the functions would be the same. For convenience in exposition, let us 
suppose the National Labor Relations Board be given these duties. Such duties would 
be, first, to receive agreements for registration, with power of refusal if in the judg- 
ment of the Board they were contrary to the public interest;1 and second, to follow 
the prescribed procedure outlined below to prevent violation of a registered agree- 
ment where such might be threatened, and to compel restitution to be made, if 
deemed advisable, where violation had already occurred. 

Thus far no reference has been made to the part the states are expected to take 
under this proposal. To avoid questions of constitutionality, as well as to expedite 
the prompt handling of complaints, machinery and procedure comparable to that 
suggested here for the federal government should be established in each of the 
several states. Such a suggestion would merely project a little further the parallel 
provisions now found in the National Labor Relations Act and the state labor rela- 
tions acts. Wisconsin has already gone a long way in this direction by making 
provision in its Labor Relations Act for hearing by the Wisconsin Labor Relations 
Board of complaints alleging breach of agreement. After hearing, unless the difficulty 


*® The Special Committee of the Twentieth Century Fund recommended the addition of such a pro- 
vision to the Wagner-Connery bill, in its report op. cit. supra note 28, at 384. See also Slichter, op. cit. 
supra note 28, at 116. 

“It may be anticipated that the current burden upon the Board will greatly decline as employer 
resistance to union recognition and collective bargaining is overcome. 

* Certain affirmative requirements might be prescribed as conditions to registration, as, for example, 
that adequate provision be made in each agreement for the adjustment of grievances in the first instance. 
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is adjusted, the Board may make public its findings. It may also refer its findings 
for “appropriate action” to the employers committee provided for in the Act, if any 
employer is the violator, or to the labor committee in case of a breach by a labor or- 
ganization.*? For the sake of convenience the following discussion, while confined 
to the proposal as it involves the federal government, will be understood to be equally 
applicable to the states. 

To facilitate the handling of charges of violation, and to place the maximum 
degree of responsibility on the parties themselves in carrying out their agreements, 
some such distinction should be made between violations as is now made between 
disputes under the Railway Labor Act.** Recognizing two general categories of 
disputes, first, those concerning rates of pay, rules, or working conditions;** and 
second, those growing out of grievances or out of the interpretation of agreements 
concerning rates of pay, rules, or working conditions,®° the Act establishes a dif- 
ferent procedure in the case of each. A similar distinction should be made with 
respect to violations. In case of a major violation, or an impending major violation, 
where, for example, one side threatened to repudiate the agreement, or refused to 
follow the procedure prescribed therein for negotiating a new agreement,°* appea! 
might be made by the other side directly to the National Labor Relations Board, as 
may now be done under the Board’s regulations with complaints of unfair practices 
where quick disposition is required. The procedure from this point on would be 
the same as it now follows in complaint cases. That is, the Board might hear the 
case itself, or it might designate a trial examiner to take evidence. Should the Board 
find the party named in the complaint guilty of an unfair labor practice, i.e., of 
violating or having violated a registered agreement, it would issue an order requiring 
such party to cease and desist from such unfair labor practice. To make its orders 
effective the Board would, as now, petition any circuit court of appeals for the 
enforcement of its order. 

Violations of lesser magnitude would ordinarily arise from grievances, or from 
disputes concerning the interpretation or application of the agreement. The ma- 
chinery and procedure established under the Railway Labor Act, modified to meet 
the needs of a particular bargaining unit, might well be taken as a model for the 
proposal under consideration. 

The Railway Labor Act®* provides that in case a dispute arises 
grievances or out of the interpretation or application of agreements concerning rates 
of pay, rules, or working conditions . . . ,” it shall be handled “in the usual manner 
up to and including the chief operating officer of the carrier designated to handle 
such dispute.” Upon failure of adjustment, it may be referred by petition of the 
parties, or by either party, to the appropriate division of the Adjustment Board. The 
Adjustment Board is a permanent bipartisan board of thirty-six members, represent- 


“ 


... out of 


* Wis. Laws 1937, c. 111, par. 111.01(4). 45 U.S. C., c. 8 (1936). 

at fe ® 1d. §§2, 3. 

“Tt will be noted that at this point the enforcement process and the: bargaining process overlap. 
S45 U.S.C, 85. 
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ing equally the carriers and the employees, and consists of four divisions, each having 
jurisdiction over certain classes of employees. Each division has power to hear dis- 
putes referred to it by either party coming within its jurisdiction and by majority 
vote, to make an award which is final and binding, except insofar as it contains a 
money award. In case of deadlock or failure to secure a majority vote, the division is 
required to select a neutral party known as a referee to sit with the division and to 
make an award. If the division fails to agree upon a referee such person is appointed 
by the National Mediation Board. 

To fit this plan into the proposal under consideration,®* the award of the Adjust- 
ment Board, while final and binding on the parties, would be referred to the National 
Labor Relations Board to compel observance should either party prove recalcitrant. 
The Board, on finding that the proper procedure had been followed, and that the 
dispute was within the jurisdiction of the Adjustment Board, would accept the latter’s 
award and issue an order making it effective. 

The basic requirements for this aspect of the writer’s proposal are that machinery 
for the handling of grievances and minor disputes be provided in all registered agree- 
ments and that this. include provision for the rendition, in cases not settled more 
promptly, of awards by an arbitral body. Provided these requirements were met, 
uniformity would not be essential; the plans could be adjusted to the special needs of 
the bargaining parties. Indeed, the writer knows of no other industry with quite as 
elaborate a set-up as is to be found on the railroads. While there are some, for 
example, in the men’s clothing markets which do not fall far short, it is not believed 
that such elaborate machinery would be necessary in most cases. The machinery 
and procedure usually found in present-day agreements would probably be adequate 
for the purpose here, or could be made so with little difficulty. The series of steps 
contemplated would run somewhat as follows, varying somewhat with the type of 
machinery provided and the size of the bargaining unit. First, an alleged violation 
would be taken up between the individual worker and the foreman. If not adjusted, 
the shop committee might confer with the foreman and superintendent of the depart- 
ment involved, and if no agreement were reached, with the general manager of the 
plant, with perhaps outside representatives of the union and higher officials of the 
company as the next step. The final resort would be to submit the matter to an 
arbitration.®® If the bargaining unit were a large one permanent machinery re- 
sembling a division of the Railroad Adjustment Board might be desirable. In smaller 
bargaining units, temporary boards, such as agreements now commonly provide, 
would probably serve the purpose. In either case, the award should be final and 
binding, with access to the National Labor Relations Board for enforcement, if 


necessary. 


* The procedure under the Railway Labor Act is cited merely as illustrative; there is no suggestion 
that the railroads and their employees should come under the plan proposed herein. 

* The procedure outlined here is essentially that provided in the agreement between the Carnegie- 
Illinois Stee! Corporation and the Steel Workers Organizing Committee. See (1937) 44 U. S. MonTHLY 
Lasor Rev. 192. 








a a 


aa ee, 


ee > ye 





THe ENFORCEMENT OF CoLLectivE AGREEMENTS 285 


The value of the procedure here outlined lies in placing the primary responsibility 
of adjusting differences and fulfilling obligations on the parties themselves. At the 
same time it utilizes machinery which is either at hand or can be easily established, 
and which is essential to a prompt disposition of complaints of violation. It would 
parallel, in large part, the practice established under the Railway Labor Act for which 
one of the chief advantages claimed is the increasing tendency toward the local 
settlement of disputes.*° 

IV 

To what extent can the probable effectiveness of the proposal for legal enforce- 
ability set forth here be estimated? That it would be highly effective as it would 
apply to the employer is indicated by the experience under the National Labor Rela- 
tions Act. Employers have been successfully enjoined from continuing those activities 
designated as unfair labor practices; and have been required to make proper restitu- 
tion such as restoring employees to their proper positions where seniority rights have 
been violated, and taking back workers with pay for lost time where wrongful 
discharge has occurred. In short, such activities as are now declared to be unfair 
labor practices, so far as the employer is concerned, are in large part precisely the 
ones that would be expected to arise if collective bargaining agreements were made 
legally enforceable. Considered from the administrative viewpoint there would seem 
little doubt that the determination of violation of agreement would be a simpler 
matter than judging whether or not an employer is bargaining in good faith. 

Such a plan would probably be equally effective so far as the union itself is 
concerned. Most agreements now forbid either strike or lockout, at least until after 
all provisions for reaching a settlement have been complied with. Both strikes and 
lockouts in violation of an agreement would be designated as unfair labor practices, 
and offenders would be subject to cease and desist orders from the Board. Since the 
most likely violation on the part of the union would be a strike contrary to the terms 
of the agreement, the strike itself and all of the activities essential to the conduct of 
the strike, such as picketing, the use of strike funds, etc., could be enjoined. Despite 
the fact that the Norris-La Guardia Act does not differentiate between disputes grow- 
ing out of violation of agreements and other disputes, the view has been expressed 
that “both employers and employees may still obtain injunctions to prevent breaches 
of collective bargaining agreements between them.”** In the New York law, to cite 
the same authority, “this appears to have been reserved by the provision that injunc- 
tions might still be issued to prevent breaches of a contract not contrary to public 
policy.”*? In any event, an act along the lines of this proposal would supersede the 
earlier law insofar as the two conflicted. 

Control over the individual worker would seem to offer no particular difficulties. 
Normally his range of violations would extend over only a small area. His employ- 


“© NaTionaL MepraTion Boarp, THtrD ANNUAL Report (1937) 6. 

“ Frankel, Recent Statutes Affecting Labor Injunctions and Yellow Dog Contracts (1936) 30 Int. L. 
Rev. 854, 872. But see Note (1938) 51 Harv. L. Rev. 520, 531. 

“ Frankel, supra note 41, at 873 n. 
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ment is ordinarily terminable at will, and in any case he has the right to cease work 
at any time he sees fit. He has practically no specific obligations under an agreement 
other than those which accrue to him as a member of the union. In those cases 
where his activities might properly be considered as violations of an agreement, for 
example, the soliciting of union membership on company property or on company 
time, both of which are sometimes forbidden by the agreement, the power of the 
employer to discharge, and of the union to take appropriate disciplinary action, would 
be sufficient to keep him in line. 

It may be observed here that majority rule, as is provided for under the Railway 
Labor Act, the National Labor Relations Act, and the several state labor relations 
acts would assist in making union control over individuals and minority groups 
more effective. As a corollary, the individual worker should not have the right to 
make individual contracts less favorable to himself than the agreement calls for. 
The provisions of both the National Labor Relations Act and the corresponding state 
acts permitting the closed shop where it is desired by the majority, or at least the 
preferential shop, would, when availed of, make control by the employer and the 
union more effective, but would be by no means absolutely essential. 

The problem which would seem to offer the greatest difficulty in making collective 
bargaining agreements legally enforceable as here proposed would arise in connec- 
tion with the unauthorized strike. If the number engaging in such a strike were 
small, as is sometimes the case, the same pressure that could be brought to bear on 
the individual violator would probably be sufficient. As is not infrequently the case, 
however, the number engaging in such a strike may be quite large. In such a 
situation the employer’s right of discharge loses much of its effectiveness. Since such 
strikes are also not infrequently in defiance of union orders, the union’s control like- 
wise loses much of its effectiveness. Unless the strike were deliberately planned, 
with strike benefits, picketing, and all the activities usually attendant upon a strike, 
the assistance that could be expected from the Board would be practically nil. In a 
situation like this what should be the responsibility of the union? 

It goes without saying, of course, that the union should take such disciplinary 
action as it has within its power, such as fine or expulsion. Likewise, it should co- 
operate with the management in filling the places vacated by the unauthorized 
strikers and in restoring production. But should union responsibility go beyond 
this? Concretely, should the union be made liable through the damage suit? 

There is something to be said for making the union financially responsible. Un- 
authorized strikes and stoppages inflict losses upon the employer, and it is the hope, 
in part, of freedom from such stoppages and losses that persuades him to enter into 
an agreement. Furthermore, the argument that if the union is going to assume the 
responsibility of acting as the bargaining agency for the employees, it must also 
accept the responsibility for disciplining its membership and keeping it in line is not 
without force. 

On the other hand, to place financial responsibility for the acts of all individuals 
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who may claim membership in a union—and the closed union has few defenders— 
would be to place it in an impossible situation. It is true that unauthorized strikes 
may, upon occasion, be directed as much against corrupt or inept union officials as 
against the employer. But it is also true that they may also be the work of chronic 
dissentionists and destructionists. To make unions legally liable, i.e., subject to 
damage suits for unauthorized breaches of agreements would be to weaken and 
render them ineffective, and undo much that has been done toward the promotion 
of collective bargaining. 

Nor does the writer believe that the problem of unauthorized strikes and stop- 
pages is as serious as it may seem. Without outside support, no relatively small group 
can either hope for a very large measure of success, nor hold out for long, unless the 
conditions are very unusual. And where the union discourages and takes prompt 
steps against them as the evidence shows is the rule and not the exception, unauthor- 
ized stoppage and “outlaw” strikes are generally short-lived. Moreover, even with 
groups of considerable size the employer’s power of discharge is far from being unim- 
portant. When backed by the union, with its power to fine and even expel—no light 
punishment where benefits accrued over a period of years may be jeopardized—it 
becomes exceedingly drastic. . 

Finally, it may be observed that stoppage and unauthorized strikes are of rel- 
atively little importance where the union is well established and where collective 
bargaining has been practiced over a considerable period of time. It is in the newly 
organized industries and areas, where organization has been prohibited, and some- 
times with a heavy hand, that we see them at their worst. To develop discipline 
among the rank and file, to instill respect for orderly processes, and to build up a 
tradition of living up to agreements require time and patience. The successful ex- 
perience with collective bargaining and observance of agreements exemplified in 
many lines of industry in this country is a tribute to industrial statesmanship on both 
sides, and to mutual confidence and respect. The writer believes that a policy which 
would clarify and make certain the legal status of agreements, and which gives 
promise of closer observance by both parties, would tend to promote these qualities 
so essential to successful collective bargaining. 








THE INTRA-UNION CONTROL OF COLLECTIVE 
BARGAINING 


FRANK T. DE Vyver* 


The bargain made between an employer and his employees has many character- 
istics setting it apart from bargaining in other phases of business. One of those dis- 
tinctive characteristics is that the employer ordinarily bargains as an individual or as 
a corporate person with standardized, well-defined, and centralized control, whereas 
his workers bargain as an unincorporated association in the management of which 
varying degrees of democratic control are found. Therefore, in seeking an under- 
standing of the processes of collective bargaining, a study of control within the union 
becomes important insofar as the location of that control affects the making of an 
agreement. 

Distribution of power between the rank and file and union representatives assumes 
importance during three phases of the collective bargaining process: when the orig- 
inal agreement is made, when disputes arise under that agreement, and when, 
negotiations having reached the breaking point, a strike threatens. On any of these 
three occasions an employer may find democracy so real within the labor organization 
that he must deal with officers having no authority save that of leadership, or he 
may discover autocratic rule so complete that labor racketeering is possible. On the 
other hand, a worker may find his vote to be of extreme importance for a collective 
settlement, or he may be forced to accept what his elected representatives claim to be 


the best possible contract." 


I. Makinc THE OricINAL AGREEMENT 


Among labor organizations two general methods, each carrying a different degree 
of membership control, are employed in making original agreements. The contract 
may be negotiated by national,” district, or local officers in accordance with a more 
or less detailed collective bargaining policy approved by the national convention; or 
agreements may be made by each local aided, but not restricted, by national officers. 

* A.B., 1926, M.A., 1927, Oberlin College; M.A., 1930, Ph.D., 1935, Princeton University. Assistant 
Professor of Economics, Duke University, since 1935. Research Assistant in Labor Problems at the Institute 
for Research in Social Sciences, University of Virginia, 1928-1930. Co-author of Labor in the Industrial 
South (1930) and The Development of Economic Society (1937). Contributor to periodicals on labor 


problems. 
*See GLocKER, THE GOVERNMENT OF AMERICAN TRADE Unions (1913). 
*In this paper, when referring to the national organization, the terms national and international will 


be used synonymously. 
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Various combinations and modifications of these general methods have arisen in 
practice. 

In industries with considerable uniformity of product over the entire competitive 
area and with few producers or perhaps an employer’s association with which to 
negotiate, international authorities usually make agreements for organized labor.* 
Among C.L.O. affiliates, for instance, bargaining by the Steel Workers’ Organizing 
Committee and by the officers of the United Mine Workers Union provides excellent 
examples of the method of concluding national agreements with very little local 
autonomy. 

The biennial convention of the United Mine Workers adopts a wage policy con- 
taining the basic proposals to be presented to the operators. Meanwhile each of the 
thirty districts of the union elects wage scale representatives who meet, shortly before 
wage negotiations begin, with the national president and the district officers to 
form a policy committee. This large committee is then reduced to a workable unit, 
usually consisting of three international officers and presidents of the principal dis- 
tricts. For the actual negotiations, the reduced committee meets with a similar 
group of operators. But the policy committee is informed of progress and must give 
its approval before the wage agreement is concluded.* 

Events preceding the recently renewed steel agreement concluded by the Amal- 
gamated Association of Iron, Steel, and Tin Workers of North America, bargaining 
through the Steel Workers’ Organizing Committee, offer a pertinent example of the 
operation of this method. For the steel union the basic agreement is with the United 
States Steel Corporation. Each lodge of the union elects a representative to serve on 
a scale committee which works with the national officers and the employers in a 
manner similar to the mine workers policy committee. Preceding the last convention 
held in December, 1937, divers lodges referred 877 resolutions dealing with 25 subjects 
to the National Wage Scale and Policy Committee. One hundred and sixty-nine of 
these dealt with various phases of the wage question such as requests for wage in- 
creases, individual wage adjustments, annual wages, and abolition of southern and 
eastern differentials; 66 concerned questions of hours of work; 462 dealt with twelve 
miscellaneous subjects included in S.W.O.C. contracts, seniority, vacations with pay, 
closed shop, working conditions, and the like. Finally 130 resolutions expressed 
confidence in the S.W.O.C. and authorized its members to continue their efforts 
without stint. | 

The wage and policy committee, selecting one of the resolutions of confidence, 
asked for its approval as the convention’s instructions to the national officers. Where- 
upon the convention resolved, in the words of “Lodge No. 1181, Amalgamated 
Association of Iron, Steel and Tin Workers of North America, and employees of 


* However, national or regional bargaining is not found in all such industries. For instance, the auto- 
mobile workers have insisted upon the retention of a considerable amount of local autonomy. 

‘Letter from David J. McDonald, Secretary-Treasurer of the Steel Workers’ Organizing Committee, 
Jan. 20, 1938. For the wage scale resolution adopted by the International Convention, in January, 1938, 
see 49 UNITED MinE Workers J., Feb. 15, 1938, p. 18. 








290 Law anp ConTEMPorRARY PROBLEMS 


Carnegie-Illinois Steel,” that we, “highly appreciate the service rendered on our 
behalf by the Steel Workers’ Organizing Committee, whom we have chosen as 
representatives of our Union, and as our collective bargaining agents, in dealing with 
our employer; and Whereas, we recognize the importance of strengthening our 
Union and the necessity of having the proper leadership to guide it in order that our 
future may be secure; therefore, Be It Resolved, that we authorize and instruct the 
Steel Workers’ Organizing Committee to continue their services as representatives 
of our Union, and as our collctive bargaining agents, and that when meeting in con- 
ference with the representatives of our employers, that they will have full power to 
secure the best joint wage agreement possible.”® 

Armed with this blanket authorization from the duly elected convention the 
national officers of the S.W.O.C. proceeded to conclude successfully a renewal of their 
collective bargaining contracts with the United States Steel Corporation, 

Another organization well established in such methods of national and regional 
bargaining is the union of potters, an affiliate of the American Federation of Labor.® 
Locals of this organization present resolutions regarding wages to the national con- 
vention and thence to a “committee on general-ware price list.” This group must 
study “all the ‘demands’ proposed by the locals and decide which shall be recom- 
mended to the convention for adoption and submission to the employers.”* The 
convention ordinarily accepts the recommendations of the general-ware price list 
committee, and afterwards a newly-formed conference committee uses them as their 
general instructions in their bargaining with the manufacturers’ representatives. 

In neither of these instances, nor in the bargaining procedure of other similar 
organizations, are the members polled on the details of the agreement. The policy 
was adequately summarized in a recent letter from an official of one of the railroad 
unions connected with the A. F. of L. The officer said, in part, that “In the matter 
of negotiating rules and wages, you can understand that the membership itself does 
not and cannot keep within their own hands at every stage of the proceedings, the 
right to instruct their representatives on compromise settlements. In other words, if 
the representatives of the men, in dealing with railroad managements upon working 
rules or wage matters can reach a settlement which they feel is advisable, they make 
such settlement without submitting the matter to a referendum of the membership.” 

On the other hand the members of the other group of unions, that is, the ones 
bargaining locally, retain varying degrees of control over the formulation of the 
original contract, ranging from a requirement that local bargaining must follow a 
general outline passed by the national convention, to the requirement that the local 
members must pass upon every move made by their negotiators. 

Many union constitutions contain no provisions for making agreements. Under 


* Letter from David J. McDonald, supra note 4; Report of the National Wage Scale and Policy Com- 
mittee to the 1937 Convention of the S.W.O.C.; 2 Sreex Lasor, Dec. 31, 1937. 

*For a history of this union's activities, see McCase, Nationa. CoLLecTIVE BARGAINING IN THE 
Porrery Inpustry (1932). A recent report upon successful bargaining in the pottery industry is given in 
2 Lasor Ret. Rep. March 14, 1938, p. 48. 7McCaseE, op. cit., supra note 6, at 124. 
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such circumstances the local union probably retains autonomy. Other unions, how- 
ever, specifically provide for almost complete local autonomy in their constitutions 
or by-laws. The United Electrical, Radio and Machine Workers of America offer 
an interesting example of the former; the United Boot and Shoe Workers is typical 
of the latter. 

Nothing in the Electrical Workers’ constitution specifically outlines bargaining 
procedure, yet the national organization in fact guides the locals. A local elects its 
own officers and committees to act for it at all times. When a contract is to be 
arranged the executive committee of the local prepares tentative demands for sub- 
mission to the membership, but on submission those demands may be changed by 
a majority vote. Armed with the approved demands, the committee goes to the 
management for negotiation. A representative of the International office often 
accompanies them but neither that representative nor any other person can consti- 
tutionally negotiate alone. The negotiators report their progress to the union from 
time to time, occasionally receiving further instructions. Upon the completion of 
the agreement it is subject to ratification by a majority vote of the local union.® 

The Boot and Shoe Workers’ Union provides a similar procedure in its constitu- 
tion. Though Section 3 designates the General Union meeting in convention as the 
supreme head of the organization, the constitution imposes on the local executive 
board the duty to “adjust wages and conditions of employment, subject to the control 
of the local union.” The national organization merely offers its assistance to the 
local executive boards through a general price-list committee. Moreover, a further 
section reiterates that the general price-list committee should not abridge the rights 
of the local boards.® 

More uniform contracts are sometimes obtained without abolition of local control, 
by a system followed, among others, by the Amalgamated Clothing Workers and 
the American Federation of Hosiery Workers. 

For new contracts in particular the Amalgamated ordinarily negotiates through 
a representative of the national office, with a local committee present at all times. 
However, any tentative new or renewal agreement is presented to the local for 
approval. If the members refuse to ratify, the negotiators resume their efforts. The 
national representatives, on the other hand, do “exercise leadership,” pointing out to 
the members “the state of employment, competition, prevailing wage scales, and 
other relevant data,” upon the basis of which the decision must be made.'° 

Most of the other unions studied?! whose constitutions feature references to col- 
lective bargaining provide that the national officers must approve any agreement 
made by a local. Despite the silence of the rules such provisions probably mean that 
in practice the national officers participate in the agreements in various degrees. The 


SLetter from William Mitchell, Research Director, United Electrical, Radio, and Machine Workers of 
America, Jan. 13, 1938. 

® Boot and Shoe Workers’ Union, Constitution (1933) §16. 

Letter from Gladys Dickason, Director of Research, Amalgamated Clothing Workers of America, 


Jan. 15, 1938. 
" The constitutions of thirty-four unions were studied in the preparation of this report. 
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constitutions themselves, however, seek to provide national union rules even where 
local bargaining exists by erecting a variety of restrictions upon local autonomy, and 
if the national officers go no further, they are required to certify the constitutionality 
of the agreement. 

Those constitutional limitations on locals in negotiating agreements are of many 
varieties. Several old-line craft unions provide uniform apprentice rules that must 
be included in each contract. The same group often insist that a uniform rate of 
pay be provided. The plumbers urge all locals to adopt the eight-hour day and in 
their constitution make the additional provision that “no financial aid will be ren- 
dered to any local going on strike for more wages whose hours of labor are more 
than eight on building work.”!* The Bricklayers’, Masons’, and Plasterers’ Union 
requires that arbitration of disputes be provided in all contracts.’* Centralized con- 
trol over agreements has achieved the same result for the Amalgamated Association 
of Street, Electric Railway and Motor Coach Employes of America.'* 

The constitution of the Pressmen’s Union contains a general provision requiring 
the Board of Directors to supervise all contracts likely to affect “the interests of the 
International Union or of any subordinate union thereof, or of any person affiliated 
therewith. . . .” A few specific matters follow such as the length of time for con- 
tracts, a provision about offset presses and one about so-called “struck-work.”’® 
Similarly, nine sections of an article in the constitution of the Typographical Union 
make specific provisions for all local contracts, though wages and other working 
conditions not mentioned are left to local determination. Because “the proposed 
contract must conform with provisions of international law . . . it will be submitted 
to the President of the International Typographical Union for his approval.” This 
international, as well as many others, furnishes a standard form of contract for the 
use of its locals.1® 

Obviously no generalization can summarize the extent of democratic control in 
the making of trade agreements. In many instances, whatever the constitutional pro- 
visions, actual procedure will depend upon the interpretation thereof by the national 
officers, for instance, whether “approval” means passive signing, or forcing local 
compliance with the ideas of the national officers. Moreover, local autonomy depends 
more upon the nature of the industry involved than upon any preconceived ideas of 
democracy.’* For instance, the Newspaper Guild recognizes that local requirements 
necessitate local adjustments, in providing for local autonomy even for contracts with 

United Ass’n of Journeymen Plumbers and Steamfitters, Constitution (1928) §145. 

* Bricklayers, Masons and Plasterers’ Internat’l Union of America, Constitution (1936) art. 14, §1. 

%* ScHMIDT, INDUSTRIAL RELATIONS IN URBAN TRANSPORTATION (1937) 194. 

* Internat’l Printing Pressmen and Assistants’ Union of N. A., Constitution (1933) art. 15. 

** Internat’l Typographical Union, Book of Laws (1938) 96; letter from Woodruff Randolph, Secretary- 
Treasurer, Jan. 13, 1938. 

* Recent decisions of the National Labor Relations Board may affect the extent of the coverage of the 
bargaining contract. For instance, in a case involving the Waukegan plant of American Steel and Wire 
Company, a subsidiary of the United States Steel Corp., the Board concluded that the individual plant 


was not the proper unit for collective bargaining. 2 Lasor Rex. Rep., March 14, 1938, p. 51. A similar 
decision was rendered in the American Woolen Co. case, 1 id., Feb. 14, 1938, p. 655. 
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syndicates and press associations when “the bargaining problems are shown to be 
of local nature.”?® Coal, glass, steel, and railroad workers bargain through their 
national unions; building tradesmen, textile workers in some branches, and many 
others whose problems are often local provide for local bargaining or at least local 
acceptance. On the other hand, the fact that the constitutions of such industrial 
unions as the automobile workers and the aluminum workers provide a considerable 
degree of local autonomy is an indication that the struggles involved in making the 
constitutions play their part in determining how far democracy shall go. 


II. Serrtinc Disputes Arising UnpER AN AGREEMENT 


Provisions for settling minor disputes arising under agreements are more likely 
to be found in the agreements themselves than in the national constitutions. Never- 
theless, since such provisions ordinarily place authority in a selected group rather 
than in the entire membership, some constitutions contain specific details of procedure, 
while others treat the subject in a general way. 

Usually, if the subject is mentioned, the constitutions require that worker griev- 
ances be presented to the local union or to the local or district executive committee. 
An aggrieved carpenter, for instance, first takes his case to the local. The local 
appoints a conference committee which endeavors to settle with the employer; but 
if no agreement can thus be reached the general president or his agent is authorized 
to try to settle the dispute by negotiation or arbitration.’® Other unions, both old 
and new, insist in their constitutions that all honorable means be tried before a break 
with the employer is made and that the national president must be called upon to 
attempt settlement. 

Some organizations require that all disputes shall be submitted to so-called arbi- 
tration committees, which are really joint committees for settling grievances. The 
bricklayers, for example, for the past thirty-five years, have provided constitutionally 
for the election of members to a joint committee with the duty of undertaking the 
settlement of any dispute arising.2° Though the Typographical Union makes no 
constitutional provision and such matters are left to the locals, the usual agreement 
nevertheless requires the joint committee method for settling disputes under the 
agreement.*! Since 1891 the Molders’ contract with the employers has contained a 
similar clause.** 

The shop committee or shop steward system is a plan recommended or required 
by several industrial nationals. One of the suggested standing rules‘ for C.LO. 
affiliated unions requires provision for a shop committee, while the automobile 
workers’ constitution, among others, provides that each local in its by-laws shall 

*® American Newspaper Guild, Constitution (1937) art. 18, §5. 

United Brotherhood of Carpenters and Joiners of America, Constitution (1937) §59. 

* Bricklayers, Masons and Plasterers’ Internat’l Union of America, Constitution (1936) art. 14; letter 
from R. J. Gray, International Secretary, Jan. 13, 1938. 


™ Letter from Woodruff Randolph, supra note 16. 
Conference Agreements between Internat’! Molders’ Union of North America and Manufacturers’ 
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establish regulations concerning the shop stewards.** Another C.L.O. affiliate, the 
United Electrical, Radio, and Machine Workers of America, has published an educa- 
tional bulletin in which the shop steward system, though not held binding on the 
locals, is suggested as a method of handling complaints.** 

Some union constitutions and agreements, though they make no mention of pre- 
liminary negotiations, provide for arbitration of disputes arising under an agreement. 
Two such are those of the Amalgamated Association of Street, Electric Railway, and 
Motor Coach Employes of America, and the Typographical Union. The former 
provides that all disputes failing to be settled otherwise are subject to arbitration.?® 
Union recognition, of course, cannot be arbitrated. Locals of the printers can provide 
for arbitration by mutual agreement though in no case can the laws of the interna- 
tional be submitted for such decision.”® 

The Maritime Union deprives its locals on board ship of their right to strike,?" 
and its recently-signed Black Diamond agreement calls for arbitration in port of all 
disputes arising under the agreement.”* Detailed provisions for establishing a board 
are provided and its decisions declared to be binding. Similar provisions are found 
in the standard contract of the Office Workers’ union. The current bargaining 
schedule of the Newspaper Guild, on the other hand, provides that no contract shall 
make provision for compulsory arbitration. 

Another paper in this symposium discusses the efficacy of these various methods 
for settling disputes under agreements.” Suffice it here to point out that membership 
control over minor disputes is ordinarily delegated to shop committees, impartial 
chairmen, joint committees, or arbitrators. The individual worker must give up his 
rights for the greater good, and even the local union must be willing to part with 
some of its authority before the problem of settling disputes. 


III. THe Controt oF Strikes 


Since the rise of international unions in the seventies’ and eighties’ of the last cen- 
tury, the control of strikes has been one of the major problems confronting organized 
labor.®® In those early days, says Dr. Glocker, “When the international unions exer- 
cised little or no control over strikes, the local unions almost invariably entered 
blindly into utterly hopeless conflicts against reductions in wages during industrial 
depressions.” Leaders of the movement saw that if resources were not to be dis- 
sipated, local unions would have to rid themselves of the bad habit of striking upon 


*Internat’l Union, United Auto. Workers of America, Constitution (1937) art. 30, §4. 

* The Shop Steward System and Local Union Problems, Pamphlet No. 1 (1937). 

* Amalgamated Ass’n of Street, Electric Railway and Motor Coach Employes of America, Constitution 
(1937) §127. 

* Internat’l Typographical Union, Book of Laws (1938), Gen. Laws, art. 2. 

*7 National Maritime Union of America, Constitution (1937) art. 24, §4. 

* Agreement, signed Nov. 6, 1937, art. 7. 

*® McCabe, Machinery for the Adjustment of Disputes under New Collective Agreements, supra 
p. 261. 

* See Janes, THE ConTROL oF STRIKES IN AMERICAN TRADE Untons (1916). 

* GLOCKER, op. cit. supra note I, at 110. 
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every occasion. Similarly, newly formed locals in large-scale industry have occa- 
sionally embarrassed their national officials by conducting unauthorized strikes in 
complete disregard of agreements. 

The control of strikes is a two-fold problem involving, on the one hand, the call- 
ing of strikes by the national organization regardless of the wishes of the locals 
involved, and, on the other hand, the national veto of strikes sanctioned by democratic 
procedure within the locals themselves. A few of the constitutions studied provide 
for the former situation; most of them contain very clear and complete provisions 
concerning the latter. 

Sections of union constitutions dealing with strikes range from mere statements 
that the national organization must sanction all strikes, to detailed summaries of 
procedure. In general, the national control ranges from the power to call as well as 
veto strikes, to the requirement that the executive board of the union be kept 
informed of developments. 

Of the unions studied, the pressmen’s constitution contains provisions delegating 
the international organization the most complete control over stoppages.*? If a 
local of that union unsuccessfully demands changes in wages or working conditions 
the members may ask the international union for strike sanction. This request must 
include a “full and complete statement of the causes for the proposed strike” to- 
gether with an account of the action thus far taken. Copies of the request are sent 
to each of the five members of the board of directors who are instructed by the 
constitution to forward their decision immediately to the international president, 
“whether they sanction the strike or not.” If a local does not follow this plan it may 
be disciplined by fine, suspension, or the revocation of its charter. 

With this sanction, the local president calls a meeting, and if authorized by three- 
fourths of the members entitled to vote, must inform each member of the board of 
directors that the strike is in process. Benefits are then payable to the strikers for a 
period of eight weeks unless the board decides to continue longer. 

Union laws provide further that no strike benefits will be paid to a local striking 
without sanction and that such local is automatically suspended. Furthermore, if the 
unauthorized strike breaks a contract with an employer, the board of directors is 
authorized “to call upon members from other local unions to fulfill the contractual 
obligations of the striking local.” Any local refusing to comply with such a request 
may itself be suspended. 

Strike control by the board of directors is made complete by giving them the 
authority to call out any subordinate union if such action will forward the settlement 
of a dispute. In this instance, if a subordinate union refuses to participate, it may be 
fined not less than $250 nor more than $500. 

The more usual constitutional provisions call for slightly less centralized power 
in the hands of the international officers than exists with the pressmen. Ordinarily 


* Internat’! Printing Pressmen and Assistants’ Union of North America, Constitution and Laws (1933) 
arts. 5, 16. 
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two-thirds or three-fourths of the members attending a called meeting must indicate 
their will by secret ballot. The international officers are then asked to sanction the 
proposed strike. In extreme emergencies the international president may grant 
approval, but usually no strike benefits will be paid and the local may be expelled 
unless a majority of the executive council feels that the stoppage is justified. Power 
is often given to the national officers to call off a strike if they feel “that it is unwise 
to longer continue” it. If they so decide, strike assistance ceases. Such veto power, 
however, is not ordinarily accompanied by the right to call strikes without consulting 
the local involved. Many constitutions are silent on that matter entirely which means 
that the national lias no such power; even the international officers of the automobile 
and aluminum workers’ unions can declare a general strike only “in cases of great 
emergency when the existence of the international union is involved together with 
the economic and social standing of our membership. . . .”°* 

Sanction of strikes by the members with the power to declare them vested in the 
international officers is found among a group of unions whose membership is likely 
to be widely scattered. Among railroad unions and in the National Maritime Union, 
a major strike can only be called after a strike vote has been taken. Nor does the 
authorization of a strike by the referendum bind the national or district officers, 
although a vote against a strike does. The Mine, Mill and Smelter Workers’ consti- 
tution provides, for instance, that the strike vote is only an expression and that the 
authority to call the strike is vested in the district or international executive board 
to be used only after everything else has failed.** In this connection Professor Mc- 
Isaac has said of the railroad telegraphers, “The strike vote is naturally used as a 
bargaining device many times when the employees have little serious intention of 
striking.”** 

A unique combination of central authority and local autonomy is found in the 
strike provisions of the Boot and Shoe Workers’ constitution.®* If the local desires 
aid from the national, it must consult the general president and be guided by his 
advice, for only if he and the committee of the general executive board give their 
approval can national funds be used. On the other hand, if a local strikes on its own 
responsibility there is no threat of expulsion unless the strike violates a contract. At 
the same time, however, the general executive board may declare a strike, with 
financial aid, in any factory at any time. 

Generally speaking, national unions have been gaining in control over the strike 
activities of the locals. It is the exception, however, to find the national organization 
invested with the constitutional right to call out any local whether or not that local 
is engaged in a dispute. The control of the national is enforced through control of 
the purse strings since only exceptional locals will be able to pay strike benefits very 


Internat’! Union, United Auto. Workers of America, Constitution (1937) art. 16, §5; Aluminum 
Workers of America, Constitution (1937) art. 13, §5. 

*4 Internat’! Union of Mine, Mill and Smelter Workers, Constitution (1937) art. 8, §r. 

® MclIsaac, THE ORDER OF RAILROAD TELEGRAPHERS (1933) I15. 

% Boot and Shoe Workers’ Union, Constitution (1933) §§85-90, 93, 94. 
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long without outside aid. The value of strike benefits as an important control 
feature depends upon the strength of the local union’s desire for financial aid. That 
desire, in turn, is affected by the certainty of the promised assistance. During their 
early history many internationals solicited funds to finance each strike. At the present 
time many unions provide constitutionally for strike benefit payments ranging from 
five to ten dollars per week and, in addition, require that a fixed percentage of all 
dues shall be paid into the strike or defense fund. Furthermore, the threat of sus- 
pension may be a very real danger to members of those many unions which pay 
death, accident, health, old age, or unemployment benefits to members in good stand- 
ing. Despite these sanctions, occasionally, the local unions refuse to abide by national 
decisions, as recently among a group of hosiery workers.*” In such instances expelling 
may serve only to stimulate dual unionism. Usually, however, the national is able to 


control strikes if it will. 


IV. Jurispicrionat Disputes 


In an oft-quoted passage Sidney and Beatrice Webb remark that “It is no exag- 
geration to say that to competition between overlapping unions is to be attributed 
nine-tenths of the ineffectiveness of the Trade Union world.”°* Certainly the effec- 
tiveness of collective bargaining is weakened, if not destroyed, when an employer is 
confronted with conflicting demands for recognition. Some writers even maintain 
that jurisdictional disputes harm rather than help the workers and have persisted 
only because of the vested interest of union officers in their jobs and the fear of losing 
votes and prestige at the annual Federation conventions.*® 

Recent dual unionism has brought the problem more clearly to public attention. 
It is general knowledge, for instance, that the automobile workers union, a C.1L.O. 
affiliate, has organized workers over whom the machinists, carpenters, and other 
internationals still claim jurisdiction; and that the carpenters claim jurisdiction over 
the furniture workers now being organized by the C.I.O. Jurisdictional disputes, 
however, are not the result of recent labor history; they have occurred and persisted 
since the establishment of unions and with increasing vigor as craft lines have become 
more and more blurred in modern industry. 

Various methods, none entirely successful, have been devised to handle such 
disputes. Union constitutions are the starting point of the difficulties since each con- 
tains a more or less detailed statement of the territory and workers claimed. The 
carpenters,*® for example, after stating that their union includes all branches of the 
carpenter and joiner trade, list in a succeeding section, fourteen distinct subdivisions 


*' This four-day unauthorized strike ended after the national officers had promised to appeal the award 
of the arbitration board. See 2 Lasor Ret. Rep., March 7, 1938, p. 7. 


> Wess & Wess, INpustrIAL Democracy (1920) 121. 
* For discussion of this and other problems of jurisdictional conflicts, see DaucHERTY, Lasor ProBLEMs 


1N AMERICAN INDUsTRY (1936); Brooks, WHEN Lasor OrcanizeEs (1937) and WuittNey, JURISDICTION IN 


AMERICAN Buitpinc-Trapes Unions (1914). 
“United Brotherhood of Carpenters and Joiners of America, Constitution (1937) §7. 
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including furniture workers, ship carpenters, joiners, and caulkers, and shipwrights. 
Most of the constitutions do not indulge in such detailed specifications; and, having 
outlined their boundaries, the unions proceed to organize within those boundaries, 
oblivious to the fact that others may include the same territory. 

A federation, however, cannot long forget such matters. In fact, one of the prin- 
cipal tasks of the American Federation of Labor has been to settle disputes between 
affiliated unions, while forbidding membership to any union claiming jurisdiction 
overlapping that of a group already associated with the Federation. The A. F. of L. 
has sought to aid in settling jurisdictional squabbles by promoting voluntary inter- 
union agreements, amalgamations, and departmental alliances, and, according to 
Dr. Lorwin’s study of the Federation, such plans have to some extent mitigated the 
evil.*2 

On the other hand the status of the American Federation of Labor as a federation 
limits its power in forcing settlements between associated unions to moral suasion. 
When a powerful organization like the carpenters “take their toys and go home”** 
because a decision is made against them, there is nothing for the Federation to do 
but coax the pouting child, even with a candy bribe. Obviously when new unions 
arise claiming jurisdiction in fields already staked out, the Federation is still more 
impotent. 

The passage of the National Labor Relations Act has seemed to some to offer a 
new way for dealing with these jurisdictional disputes. In fact, in his recent book, 
Professor Brooks maintains that the “elections of the National Labor Relations Board 
to determine the union which the workers want to represent them is actually a 
method of settling jurisdictional conflicts by democratic action.”** When the dispute 
is between unions affiliated with different Federations, the Board has evidently been 
willing to settle by voting. For instance, in a case decided February 21, 1938, involv- 
ing the Armour Company,** the Board decided that machinists employed at a large 
meat packing plant could constitute either a separate unit or part of the plant unit 
of production and maintenance employees depending on the desires of the machinists. 
Since the majority of the machinists voted for the craft unit they were found to 
constitute a separate unit. 

However, in conflicts involving locals of unions both affiliated with the same 
Federation the Board has maintained a hands-off attitude. Thus they refused to 
decide whether the machine fixers in a tobacco plant are under the jurisdiction of 
the Tobacco Workers’ International Union or the International Association of 
Machinists, on the grounds that the American Federation of Labor provides ma- 
chinery for settling such quarrels.*° In another similar case involving aluminum 
workers, the Board said in effect that when the question was not who shall represent 

“ Lorwin, THE AMERICAN FEDERATION OF LaBor (1933). 

© DavGHERTY, op. cit. supra note 39, at p. 512. * BRooxs, op. cit. supra note 39, at p. 260 n. 


“ Armour and Co., 2 Lasor REL. Rep., March 7, 1938, p. 20. 
“The Axton-Fisher Tobacco Co., Brown and Williamson Tobacco Corp., 1 N.L.R.B. 604 (1936). 
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the employees but who shall represent the union the National Laber Relations Board 
would take no hand.*® 

Meanwhile, in such difficulties, the rank and file apparently have little influence 
on the final decision. The carpenters’ constitution, for example, gives to the general 
executive board the right “to enter into agreement with sister organizations with 
reference to jurisdiction over work.”*? Furthermore, in the several agreements be- 
tween the International Printing Pressmen’s Union of North America, and other 
unions like the machinists, the presidents or other representatives of the organizations 
are given the power to settle the disputes.** 


Study of labor constitutions reveals the wide disparity among international unions 
with respect to the control the central organization exercises. The original collective 
bargaining agreement, for example, is sometimes concluded by the nationals, some- 
times by the local with the advice of the national officers, and sometimes by the local 
bound by few restrictions. Similarly disputes arising under the agreement are often 
left to the jurisdiction of the local though some organizations retain complete super- 
vision. When a local wishes to strike, however, it usually must receive sanction from 
the international union before strike benefits are available. 

Economic and historic reasons lie behind these differences in centralization as 
provided in trade union constitutions but in discussing constitutional provisions con- 
trolling the collective bargaining agreement, it must be borne in mind that, as with 
most such written documents, labor constitutions are subject to stretching by interpre- 
tation. The executive board is ordinarily given the right to interpret the rules sub- 
ject only to reversal by the convention. Under such circumstances rank-and-file 
participation in the bargaining process depends largely upon the quality of the 
national leadership and upon what that group accomplishes. In other words, so long 
as the national, district, or local officers deliver the goods to the satisfaction of the 
workers, democracy is not an issue and autocratic control, even dishonest control, is 
likely to be condoned. 

Finally, since industrial conflict often requires immediate decision, and since union 
officials realize that members will judge them by their accomplishments, in the 
exigencies of the labor struggle the “constitutional lawyer” is likely to be consulted 
only after the struggle is over and the contract signed. As one union official wrote 
in a recent letter, “At times, situations arise where it is advisable to depart widely 
from the constitutional bargaining program.” 

6 Aluminum Co. of America, 1 N.L.R.B. 530 (1936). That in so doing the Board acted within the 
law was recently decided by a federal court. California State Brewers Institute v. International Brother- 
hood of Teamsters, Chauffeurs, Stablemen, 19 F. Supp. 824 (N. D. Calif. 1937). 


“" United Brotherhood of Carpenters and Joiners of America, Constitution (1937) §15. 
“International Printing Pressmen and Assistants’ Union of North America, Constitution and Laws 


(1933) p. 220. 











THE EFFECT OF THE WAGNER ACT ON 
INDUSTRIAL RELATIONS 


C. E. Frencu* 


Commentators on the Wagner Act have been so concerned with the legal aspects 
of the measure that certain other extremely significant angles have received far too 
little attention. Persons interested in industrial relations are beginning to realize 
that for every company which has altered its collective bargaining machinery on 
.account of the law there undoubtedly are several that have revised other features of 
personnel procedure. Labor policies are being formulated and announced; hiring 
methods, layoff and discharge techniques, and the basis of promotion are receiving 
critical attention; supervisory groups are being given broader functions. Since 
changes of this type are usually made voluntarily in an effort to improve the whole 
industrial relations set-up, they may prove of more lasting value than the new 
collective bargaining techniques, so often adopted reluctantly and in an atmosphere 
of hostility. 

When the Labor Relations Act was passed in 1935 many companies had well- 
rounded industrial relations programs administered by special departments; a much 
larger number, however, conducted personnel matters in a more or less routine man- 
ner without the guidance of definite policies or the technical aid of trained staffs. It. 
is obvious that the effect of the measure on the two types of companies would be 
quite different, just as it would vary from company to company, depending on the 
success with which the employer-employee relationships had been handled in the 
past. Naturally also the companies that previously had given little thought to indus- 
trial relations have found it most necessary since the passage of the Act to make 
changes in their methods and in their whole approach. 

One of the chief changes has to do with the formulation and announcement of 
labor policies. Until quite recently the traditional attitude of most employers was 
that their labor policies concerned no one but themselves and that there was no need 
for putting them in writing even for use within the company. Typical of this point 
of view is the statement of the chief executive of a nationally known business organ- 
ization who, when pressed to formulate and state his labor policies, replied that 
“every time you put anything about labor in writing you start trouble.” Another 


* A.B., 1916, Monmouth College; Ph.D., 1922, Johns Hopkins University. Staff member, Industrial 
Relations Counselors, Inc. Personnel manager, Bayonne Works, Standard Oil Company of New Jersey, 
1922-1930; Director of industrial relations, Colonial Beacon Oil Company, 1930-1935. 
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executive flatly refused to put his labor policies in writing on the grounds that if he 
did so he and his executives would be committed to making them effective. 

Many employers of this type have now come to realize that it is a good thing for 
employees to know what they can count on from their own employer and that man- 
agement is benefited by the process of critical evaluation which must precede any 
formulation of labor policy. Frequently it is only when faced with the actual task 
of putting his labor policies down in writing that an employer realizes the bankruptcy 
of his labor program. For these reasons a veritable stream of company labor policies, 
most of them clear and comprehensive, has appeared in the last few years. The 
benefits in terms of mutual understanding and improved employer-employee rela- 
tionships have been clearly demonstrated. Final evidence of the trend in this diree- 
tion is found in the “Statement on Employment Relations” and the outline of 
“Employment Procedures” adopted by the National Association of Manufacturers 
at the Congress of American Industry held in New York on December 9, 1937. The 
Congress’ Platform for American Industry endorsed the provision of “a sound and 
well defined labor policy suitable to the problems of the particular company, com- 
munity and industry. Such a policy should provide for the free interchange of ideas 
between management and its employees on all matters of mutual interest, adequate 
opportunity for the consideration and adjustment of all complaints, maintenance of 
good working conditions and fair wages for the work performed.” 

Hiring policies and procedures also have been influenced by the Wagner Act in 
several important respects. The employment officers of companies without union 
agreements are taking greater pains to see that new employees are fully informed 
as to the wages and working conditions pertaining to the job and as to rights and 
privileges under the labor policies of the company. Numerous companies which in 
the past did not hesitate to look into the union affiliations of applicants wisely have 
abandoned this practice and have cautioned employment departments against 
making such inquiries or differentiating among applicants on this basis. Companies 
which operate under union agreements are confronted with somewhat different prob- 
lems. Although most agreements state that the employer retains the authority to 
reject unsatisfactory applicants, his insistence on this right may provoke a dispute 
with the union or stoppage of work. Some employers who have recently been com- 
pelled to hire through union halls or headquarters contend that selection standards 
have been lowered and that it has been difficult to maintain adequate employment 
procedures. Such conditions may arise from the unfamiliarity of both parties with 
the new method, since in the garment industries, for example, the unions have 
operated central employment offices successfully for many years. In fact under many 
of the recent agreements, employment standards are being maintained by the abso- 
lute elimination of favoritism and discrimination and the endeavor on the part of 
both the employment office and the supervisory force to secure the active co-operation 
of the union. 

One of the most effective provisions of the Wagner Act has been the one that 
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makes it an unfair labor practice to discharge an employee for belonging to a labor 
union. Employers quite generally have altered their personnel procedures so as to 
give increased protection to workers in all cases of discharge. Recognizing the pos- 
sibility that any dismissal for cause, regardless of its basis, may be challenged as an 
unfair practice, employers have taken various steps to assure themselves of the facts of 
each case and to guard against unwarranted action by their subordinates. Some of the 
principal revisions of discharge policy and procedure are, (1) announcing the causes 
for which employees will be discharged, (2) provision for advance notice or warning 
to an employee before discharging him, (3) limitation of the authority of the fore- 
men to fire until after review by higher executives of the company, (4) granting of 
the right of appeal and a hearing, and (5) the exit interview, whereby employees 
being dismissed are not permitted to collect their pay until they have been inter- 
viewed by an employment officer. 

On the whole it may be said that the Wagner Act has resulted in a marked im- 
provement in personnel practices connected with discharges and has contributed 
substantially to the security of wage earners by placing a curb on autocratic action 
by local managements and supervisory forces and by reinforcing the efforts of per- 
sonnel men to see that fair treatment is accorded. 

It has long been customary for the more progressive companies to provide definite 
lines of promotion and to base layoffs and re-employment on such factors as ability, 
length of service in the company or department, potential value to the organization 
and, in some cases, number of dependents. In the great majority of companies, 
however, promotions and layoffs were left largely to subordinate executives or super- 
visory forces without the guidance of set policies or provision for review to prevent 
errors and injustices. 

Now that all labor policies are being brought under scrutiny, there is a tendency 
to revise methods of layoff and promotion as well as the techniques connected with 
discharges. This is less true in companies where in the past management decisions 
with respect to these matters have been fair, and employees, therefore, have no 
reason to object to them. Ability in such concerns remains the major consideration 
in determining decisions, although frequently if all other things are equal the service 
factor governs. This kind of a seniority policy promotes rather than impedes the 
development of employee efficiency. Among companies with little industrial rela- 
tions experience, however, there has been a distinct trend toward making seniority 
alone the basis of layoffs and, often, of promotions as well. While from the stand- 
point of the worker this policy represents a considerable improvement over the 
arrangements that formerly predominated, it throws a greater burden upon the 
personnel office and the supervisors if the caliber of the working force is not to suffer. 

The need for grading up the entire work force that has been created by the action 
of these new forces undoubtedly explains the significant increase of rating systems 
and periodic salary reviews. More employers than ever, impressed with the need of 
holding greater opportunities before their employees, are preparing and _ posting 
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charts of lines of promotion. Initial selection is being conducted more critically; 
higher standards of employment are being set; and there is greater insistence that 
the incompetent be culled out in the early stages of employment. These are matters 
for the attention not only of the personnel staff but of the foremen, superintendents 
and department heads upon whom the responsibility for this phase of personnel work 
must rest. Competent supervisors aided by an able personnel staff should find it 
possible to maintain management's right to consider merit and potential ability 
whenever clearly essential to the well-being of the business. 

An outstanding development in personnel administration has been the effect of 
the Wagner Act upon the functions of the supervisory force. The earlier discussion 
has indicated that the powers of supervisors have been curbed in numerous respects 
as the result of the Act. At the same time there has come to be an increasing realiza- 
tion among personnel men and business executives that if any program of industrial 
relations is to function successfully, the foreman must play an important part. The 
strategic position of the foreman or straw boss with respect to employee relations 
and the extent to which his job involves personnel functions have been well outlined 
by Robert N. McMurry, executive director of the Psychological Corporation of 
Chicago. 

In actual practice these straw bosses perform important and comprehensive personnel 
functions. They must exercise judgment, and frequently have the final decision in the 
following matters: 

1. The actual selection or final approval of persons to be hired fer their departments. 

2. The training and job direction of these new people after they have been assigned. 

3. The rating and measuring of job performance. 

4. Discipline and corrective work, including interviews. 

5. The creation of the proper employe attitudes toward the job and toward the man- 
agement. 

6. Determination of rates of compensation. 

7. Determination of length of work in the course of a week. 

8. Decisions concerning promotion and the creation of a reserve of promotable material. 

g. Decisions relative to employe complaints and grievances, and handling of “problem” 
employes. 

10. Determination of the persons to be laid off in slack times or dismissed for inefh- 
ciency or other reasons. Often in connection with this work these straw bosses handle the 
dismissal interview.! 


What has been said above emphasizes the tremendous significance that preparation 
of the executive and supervisory force to discharge their responsibilities has under the 
new conditions. The urgency of this problem is well expressed in the summary to 
Mr. McMurry’s article. 

Employe-employer relations at the straw-boss and foreman level must be watched care- 
fully by management, for at that level human relations are almost inseparable from the 
job. It is through the immediate superior at that level that contact is established between 
the workmen and management. It is at that point of contact that actual experiences and 


*McMurry, So You Handle People!, (Nov. 1937) 2 SocteTy FoR ADVANCEMENT OF MANAGEMENT J., 168. 
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impressions occur. It is necessary therefore to train executives of this first outpost of 
management in the fundamentals of good industrial relations policies and practices, for 
they occupy the diplomatic post of management and, as such, are the moulders of worker 
opinion.” 

Foreman training is an aspect of personnel administration about which there has 
been more talk and less action than nearly any other. The oldest forms of organized 
activity in history, the army and the navy, have long ago recognized the vital im- 
portance of the training of officers, and industry might well take a leaf from their 
book of experience. The personnel profession itself is none too well equipped to 
guide and assist American management in this function. Many employers have 
turned to motion pictures, still pictures, lectures from university extension depart- 
ments and commercially prepared courses for foreman conferences. While such de- 
vices are probably better than nothing at all, they do not represent the best approach to 
this problem. Too many programs of foreman training have been spasmodic, limited 
to a series of six or a dozen meetings on very general topics or to a course in so-called 
“worker psychology.” Both employers and personnel men would do well to give 
more serious consideration to the development of more effective methods of foreman 
training with a view to making it an integral and continuing part of the management 
process. 

It may be concluded that in a host of companies the Wagner Act has compelled 
the cessation of unfair, shortsighted labor practices and has offered the employees 
for the first time a certain degree of protection and security in their employment. 
Even companies with fairly well developed industrial relations programs have been 
stimulated in many instances to reconsider their policies and procedures and to 
change them beneficially at certain points. 

Another and less fortunate aspect of the Act’s operation appears when the effect 
on companies with long-established and successful personnel programs is considered. 
These companies in shaping their policies proceeded on the theory that for employer 
and employees the spheres of common interest were far greater than those of conflict. 
Emphasis was placed on collective dealing rather than collective bargaining. In 
varying degree managements took the initiative in introducing benefit plans, shorten- 
ing hours and raising wages, and the constitutions of certain employee representation 
plans gave the members broad powers with respect to such basic relationships. 

The Labor Relations Act by its concentration on collective bargaining and organ- 
ization has brought concepts of struggle and economic warfare to the fore. Too 
often fair employers have been discredited and the peaceful and mutually beneficial 
association of employers and employees of many years standing has been cited as 
evidence of illegal domination and coercion of employees,- Many employees, con- 
fused by the intent of the Act, are afraid to approach their employers, and employers 
are uncertain as to where friendly contact leaves off and improper influence begins. 
A legalistic approach threatens to pervade industrial relations; both employees and 


* Ibid. 
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employers are tremendously concerned with legal counsel, labor board hearings, 
injunctions, court decisions and the complexities arising from jurisdictional disputes. 
Employers of limited vision have shown a tendency to shape their personnel pro- 
grams either according to the strict requirements of law or the minimum stipulated 
in union agreements, taking the position that employees must depend on what they 
can get from legislation or collective bargaining. 

There is already some promise, however, that the concerns which have long been 

looked to as leaders in industrial relations have oriented themselves in the new 
situation and realize that despite the confusion induced by the law they must con- 
tinue to strive for smooth-working organizations and to maintain personnel policies 
which will promote stability in the labor force and attract efficient workers. The 
accomplishment of these ends is the most important function of present-day personnel 
departments. Neither companies nor employee organizations in the long run can 
prosper on a basis of mutual suspicion, hostility and economic warfare. The most 
effective approach to this whole problem lies in the increased application of sound 
personnel policies. By reason of his position, the responsibility for taking the ini- 
tiative rests with the employer. As Henry L. McCarthy, for a time regional director 
of the Tenth District Labor Relations Board, said: 
. . . there is only one basic cause for labor troubles, and that is poor administration of 
personnel. No employer who has developed and maintained an intelligent program of 
personnel administration has ever been hailed before the labor board. Further than that, 
such employers do not have labor troubles nor do they have to worry about the so-called 
labor agitator. Their battle is won before they start.* 

* McCarthy, Industrial Relations and the Labor Board, Empioyee Revations, Bull. No. 3, June, 1935, 
p- It 








AMENDING THE WAGNER ACT: THE PROBLEM 
FROM THE MANUFACTURER'S VIEWPOINT 


Joxun C. Gatt* anp Raymonp S. SmetHurstt 


Few people would deny that something is vitally wrong with a system of indus- 
trial law or lawlessness which wrought such economic havoc as this nation witnessed 
in 1937.1 Persons philosophically inclined might condone it as a temporary and 
passing phenomenon of a revitalized labor movement. Employers who have suffered 
more directly, if not more seriously than the public generally, however, cannot be 
expected to view the ruins with such equanimity. To them, the impossible situation 
of the past year is the inevitable result of a new and extreme form of government 
intervention in the field of labor disputes. 

Some may say in reply that recent changes are the inevitable result of union sup- 
pression and of “government by injunction.” Nevertheless, most employers in man- 
ufacturing enterprise derive no solace from the assurance that the waywardness of 
a few has caused their present plight. For our purposes, however, even if we admitted 
that employers generally were crusaders against unionism or that the use of injunc- 
tions was uniformly abused and perverted, it is evident that no democracy can justify 
perpetration of another wrong, even more injurious to its constituent people, on the 
theory that two wrongs make a right. Even a casual examination of the present 
policy of government intervention will readily disclose the extreme to which the 


4, 
pendulum has now swung.” 


* LL.B., 1922, George Washington University. Member of the District of Columbia and Virginia Bars. 
Counsel, National Association of Manufacturers; counsel for various manufacturers’ and employers’ asso- 
ciations. Author of Some Observations on British Experience in the Field of Employment Relations and 
Social Insurance; contributor to various publications on labor legislation, social security, and other subjects 
of federal legislation. 

+ B.S., Harvard University; LL.B., George Washington University. Member of the District of Columbia 
Bar. Associate Counsel, National Association of Manufacturers. Contributor to legal periodicals. 

While the amendments herein recommended have been approved by the National Association of 
Manufacturers, in many respects the detailed interpretation of such amendments represents the views of 
the writers only. 

* According to statistics of the U. S. Department of Labor, there were over 4,500 strikes in 1937, re- 
sulting in direct loss of employment of over 28 million man-days—more than twice the number for 1936. 
46 U. S. Montury Lazor Rev., Feb. 1938. 

* The following is a partial list of activities which an employer now utilizes at his peril regardless of 
the legal or illegal conduct of employees or their organizers. Use of such practices may give rise to a 
proceeding under the National Labor Relations Act or possibly an investigation by the Senate Civil 
Liberties Committee: Refusal to hire union men; conditioning employment on retention of non-union 
status; discrimination against union employees in layoff, discharge or re-employment; use of lockout to 
anticipate strikes; use of blacklist as corollary to union boycott; protection of workers or property by use 
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Now that the Supreme Court has sustained the Norris-La Guardia Act and the 
National Labor Relations Act, many employers feel that the chief responsibility for 
alleviating the present situation rests with the Congress of the United States. Some 
believe that amendment of the National Labor Relations Act alone would be the 
most effective method for restoring some semblance of balance in the role government 
should play in the field of labor disputes. Others believe that such amendments 
would constitute only a beginning or at best a partial solution to the problem, and 
much can be said for the argument that we need a complete revision of our present 
labor policy, embracing reconsideration of anti-injunction laws, the policy and pro- 
visions of the National Labor Relations Act, the elevation of conciliation and media- 
tion facilities to a more important position as a means of dealing with labor disputes, 
and possibly adoption of machinery for compulsory investigation in cases of extreme 
need. Obviously this broader problem cannot be explored here. Our purpose now is 
simply to discuss amendments proposed by those we represent as a means of correct- 
ing an unequal law which has likewise failed to promote industrial peace. . 

In approaching these amendments to the National Labor Relations Act our 
position should be made clear. We are not suggesting an era of unrestricted warfare 
or that employers be licensed to use any devices they see fit to combat strikes or the 
organization efforts of labor. The major purpose of amendments we support is to 
discourage the more objectionable union abuses as they more directly affect employers 
and the public, and for convenience we classify these in the following categories: 


(1) Practices directly harmful to the public, such as general and sympathetic strikes; 
jurisdictional disputes and disputes occasioned by the split in the ranks of or- 
ganized labor; collusive agreements between unions and employers; and excessive 
contributions to political parties and candidates. 


(2) Practices primarily harmful to employers, such as seizure of plants during sit- 
down strikes; calling of strikes without notice; violations of collective bargaining . 
agreements; violence, mass picketing of plants, sabotage and the destruction of 


property. 
(3) Practices primarily harmful to the members of the unions themselves, such as 
misuse of union funds; padding of rolls; perpetuation of union officials; excessive 


of detectives or armed guards; filling place of strikers or encouraging so-called back-to-work movements; 
appeals to civic organizations, local public officials or the community for support in’ resisting arbitrary 
demands or for protection in resuming operations; refusal to recognize or deal with any labor organization; 
expressing criticism against unions; membership in employer organizations; and removal of plant to 
another locality. 

While the employer has been shackled, no restraints whatever have been imposed on unions. At 
the same time, equitable relief to restrain unlawful activities during strikes has been made almost impos- 
sible to obtain by federal and state anti-injunction laws. 

The above practices are cited not to indicate approval but simply to portray how completely employers 
may be at the mercy of unscrupulous unions and their organizers. While the list indicates how com- 
pletely the law protects employees in their freedom of association, it likewise shows the current tendency 
of restricting the equal freedom of association on the part of employers and of enforcing isolation upon 
individual employers in dealing with labor combinations, 
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dues, assessments, fines and penalties; failure to permit auditing of union ac- 
counts; failure to hold meetings or to consider member grievances; etc. 


While all of these practices would merit careful scrutiny and appraisal in the 
formulation of a national labor policy, we believe that industry, in suggesting legisla- 
tive correction of union abuses, should keep clearly in mind the point made by the 
Supreme Court in the recent Virginian Railway case, namely, that: “The railroad 
can complain only of the infringement of its own constitutional immunity, not that 
of its employees.”* 

The employer is not in contemplation of law guardian of the rights of employees 
nor of union members, and sound policy would dictate that in suggesting legislative 
reforms industry and employers generally should confine their suggestions to practices 
which operate primarily against their own interest and that of the gene:al public. 
Therefore we do not now advocate government control of the purely internal affairs 
of labor organizations, whether it be accomplished through the National Labor 
Relations Act or through some other legislative medium. 

The immediate and ultimate purpose of our suggested amendments to the Na- 
tional Labor Relations Act is to achieve a higher degree of self-restraint and respon- 
sibility on the part of labor organizations for the protection of employers and the 
public. That purpose must be frankly acknowledged. At the very beginning, how- 
ever, it should be made clear that the remedy proposed is not the compulsory incor- 
poration of labor unions. While this has often been urged as the best method of 
securing responsibility and more effective liability both to union membership and 
to employers, we are definitely opposed to any legislation designed to compel such 
incorporation. -Incorporation would not guarantee financial ability to meet legal 
obligations or judgments rendered against unions, any more than it now guarantees 
the same result on the part of ordinary business corporations. Neither would incor- 
poration give any assurance that contracts would be performed, any more than we 
have such assurance in the case of unincorporated labor organizations. Nor would 
incorporation insure any higher quality of leadership for labor organizations. A labor 
leader who can secure his continued election and position of dominance in an unin- 
corporated labor union could continue to do so in an incorporated one. 

There are other considerations to be regarded but in our judgment, even though 
compulsory incorporation were constitutionally possible, it would not go far toward 
bringing about real “responsibility” on the part of labor organizations. On the con- 
trary, it is at best an incidental step toward that result. 


Proposed Amendments to the National Labor Relations Act 


The organization with which we are identified has approved and suggested the 
following amendments to the National Labor Relations Act:* 


* Virginia Railway Co. v. System Federation No. 40, 300 U. S. 515 (1937). 
“See “Employment Relations,” approved by the National Association of Manufacturers, Dec. 1937, 


reprinted 1 Lasor Ret. Rep., 383 (1937). 
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“(1) The function of government, as declared by President Roosevelt in settling the auto- 

mobile strike in March, 1934, should be only that of assuring that employees shall not be 

subject to coercion from any source. The National Labor Relations Act and similar state 

acts should be amended accordingly. 

“(2) The National Labor Relations Act, and similar state acts, should be amended so that 

no employer could be penalized for failure to deal with any labor organization, organizing, 

supporting, or maintaining strikes of the following character among its employees: 

(a) without presentation of demands or grievances and reasonable opportunity for their 
consideration; 

(b) in violation of employment agreements, including agreements to accept an arbitration 
award; 

(c) to compel establishment of the check-off, or to prevent, compel or terminate the em- 
ployment of any person because he is or is not a member of any organization; 

(d) to prevent the use of materials, equipment or services; 

(e) to compel an employer to deal collectively with supervisory officials who represent the 
employer himself; 

(£) when accompanied by continuous and systematic acts of violence and intimidation; 

(g) sit-down strikes, or other strikes which involve illegal occupation of the property of 
others; 

(h) general strikes or strikes not in support of those in similar occupations in other plants 
in the same industry; 

(i) to cause the commission of an illegal act or the omission of a legal duty. 

“(3) The definition of ‘strikers’ as ‘employees,’ under the National Labor Relations Act, 

or any similar state act, should be amended to distinguish between legal and illegal strikes, 

persons engaging in the latter (see paragraph 2 above) not being eligible to participate in 

elections, to select representatives, or to be reinstated by order of the Board.” 


“Coercion from Any Source” 


From the time the National Labor Relations Act was before Congress in 1935 
until the present, controversy has immediately developed whenever the suggestion has 
been advanced that the law be amended to prohibit “coercion from any source.” 

The chief arguments against such an amendment may be summarized as (1) ob- 
jection to converting the National Labor Relations Board into a police court to hear 
and determine charges of physical violence or intimidation, (2) argument that such 
an amendment is unnecessary because physical coercion is already adequately pro- 
hibited and punished under local law, and (3) the suggestion that the National Labor 
Relations Act, in prohibiting interference, restraint or coercion deals only with the 
more subtle forms of economic coercion used by employers to defeat self-organization 
and collective bargaining on the part of their employees and that it would be im- 
practicable and unwise to apply similar standards to employees or unions.® 


5 See Sen. Rep. No. 573, Senate Committee on Education and Labor, 74th Cong., rst Sess. (1935) 16; 
J. Warren Madden, Address before American Federation of Labor, Oct. 5, 1937, 1 Lasor Rex. REP. 145 
(1937); also Edwin C. Smith, Address before International Juridical Association, Jan. 15, 1938, 1 LaBor 
Ret. Rep. 556 (1938). The following statement in this latter address is rather remarkable, coming from 
a member of a so-called quasi-judicial body: 

“If the Vandenberg amendments were passed, such a legislative perversion would have taken place on 
a gigantic scale. The Wagner Act which was adopted in order that unions might live would have become 
a means by which they might be legally done to death by their enemies. It would be far better to repeal 
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The purpose of this proposed amendment is not to transform the federal govern- 
ment into a policeman or to have it undertake the punishment of coercive tactics 
employed by local organizations. In suggesting this amendment we do not propose 
that coercion or intimidation exerted by employees or unions should constitute an 
unfair labor practice or be otherwise declared unlawful within the meaning of the 
National Labor Relations Act. We simply propose that no labor organization which 
is guilty of coercive tactics should be recognized under the National Labor Relations 
Act as an authorized and qualified representative. If the form of intimidation or 
coercion used should be in violation of state, municipal or other federal law then 
remedies under such law would still be available. 

In the administration of such an amendment by the National Labor Relations 
Board, it would be immaterial whether state or local officials had or had not per- 
formed their police functions and duties. It would be unnecessary for the Board even 
to consider whether local law had been violated. Its sole function would be to receive 
testimony and upon a finding that a particular labor organization had engaged in 
activities which resulted in obtaining members or authorizations of representation by 
fraud, violence, intimidation or coercion, to dismiss charges brought by such a union 
and refuse to require the employer to deal with it as a representative of his employees. 
Such disqualification would constitute no death sentence. The union would still be 
free to use the weapons normally employed in labor disputes and by strikes and other 
forms of economic pressure endeavor to compel recognition and acquiescence in its 
demands by the employer. If a strike should result the employer would be freed 
from the inhibitions of the Act and permitted to utilize every legitimate weapon at 
his command to resist the arbitrary exercise of union power. The effect of such a 
finding by the Board would simply be to restore the union and the employer to con- 
ditions which existed prior to enactment of the National Labor Relations Act, so far 
as the duty to bargain is concerned. The government would simply refuse to direct 
an employer to recognize or bargain with an organization which obtained its author- 
ity to represent employees through the exercise of fraud, coercion or intimidation. 


the National Labor Relations Act than to pass any such amendments. Then, at least labor would have a 
fighting chance.” Id. at 560. 

It should be pointed out, however, that the Board has in some instances assumed police court functions 
and has criticized local police activities distasteful to it. See Standard Lime and Stone Company, No. 
C-220 (Feb. 4, 1938); Fansteel Metallurgical Corporation, No. C-235 (March 14, 1938); Washington 
Manufacturing Co., No. C-218 (Jan. 19, 1938); and Ford Motor Co., No. C-199 (Dec. 22, 1937). See 
Coercion from any Source, (March, 1938) 1 N. A. M. Law Dicesr, No. 5. 

* Compare Senate Bill 2712, 75th Cong., 1st Sess. (1937) introduced by Senator Vandenberg, to amend 
Section 8 of the National Labor Relations Act by providing: “(b) It shall be an unfair labor practice— 
(1) For any person to interfere with, restrain, or coerce employees in the exercise of the rights guaranteed 
in Section 7, or to induce or compel or attempt to induce or compel any employee to become a member 
of any labor organization by means of any threat, intimidation, or coercion, or by the use of physical 
violence.” 

The Bill would likewise amend Section 10(c) of the Act and authorize the Board to “(1) require 
reinstatement of employees with or without back pay, (2) suspend any right or privilege conferred upon 
such person by this Act, and (3), in the case of a labor organization, suspend or prohibit the collection 
or receipt of any dues, assessment, contribution, or other thing of value.” 








AMENDING THE WacNER Act: THE MANurFacturer’s VIEWPOINT 311 


It has been argued that such a penalty would fall with greater hardship upon 
individual employees who would be deprived of their right of self-organization and 
collective bargaining. Stated more accurately, it would mean that they would be 
deprived of the assistance or benefits of the National Labor Relations Act in com- 
pelling the employer to recognize and deal with their disqualified agents. While 
such an amendment would incorporate and require the application of principles of 
agency at variance with those contained in legislation such as the Norris-La Guardia 
Act, it is our view that no degree of responsibility can be assured without modifica- 
tion of those principles.” Furthermore, the National Labor Relations Board itself 
has extended the agency principle far beyond its normal application to hold em- 
ployers responsible for unauthorized acts of supervisory and other employees and even 
for efforts by public officials and civic organizations to restore peace and public 
order. It is difficult to sustain the charge of unfairness against holding the member- 
ship of a union responsible for intimidation or coercion practiced by union leaders, 
organizers or even individual members. The union itself has the means of correction 
and its membership the authority to compel the necessary restraints upon its leaders 
and members. 

Discouraging Unlawful Strikes 


The second major amendment proposed to the National Labor Relations Act 
would follow the form and ‘legal theory of the first and would permit the employer 
to refuse to recognize or bargain with a union found to employ strikes of the kind 
we have enumerated. Most of these need no elaboration. 

The suggestion that employers should not be compelled by law to recognize and 
deal with unions which engage in wildcat strikes is but the corollary of the employer’s 
duty under the law to bargain collectively in good faith. The practice of submitting 
arbitrary demands and insistence that they be met within an unreasonably short 
time is just as indicative of bad faith in collective bargaining as the most dilatory 
tactics ever utilized by employers. If the legal duty is to be placed on the employer 
to make every reasonable effort to reach an agreement and to enter negotiations in 
good faith for that purpose, then it is our contention that to some extent a similar 
obligation should be imposed upon the other party. The suggested amendment, how- 
ever, would inflict no penalty for such practices unless a strike should be called to 
enforce such arbitrary demands. Obviously such an amendment would still fall far 
short of equalizing the duty to bargain collectively in good faith. The union would 
still be permitted to utilize any dilatory tactics so long as it did not resort to a strike. 
If that occurred, the employer would be relieved of his legal duty to deal with an 
organization making such demands. The customary procedure of legitimate col- 
lective bargaining would provide the Board with the necessary standard for determin- 


* Norris-La Guardia Act, §6: “Sec. 6. No officer or member of any association or organization, and 
no association or organization participating or interested in a labor dispute, shall be held responsible or 
liable in any court of the United States for the unlawful acts of individual officers, members, or agents, 
except upon clear proof of actual participation in, or actual authorization of, such acts, or of ratification of 
such acts after actual knowledge thereof.” 47 Star. 70 (1932). 
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ing the reasonableness of the time allowed for responding to the demands of a labor 
organization. 

If collective agreements between labor and management are to become the ac- 
cepted practice, some assurance must be given that they will be used as something 
more than mere campaign literature for enlisting new members. This assurance must 
ultimately come from labor’s desire to assume collective responsibility under its 
contracts. It cannot be compelled by law. Let us recall, however, that the National 
Labor Relations Act compels the employer to make every effort to reach an agree- 
ment when requested by the bargaining representative of his employees. When the 
employer has met his obligations under the statute and has even gone further and 
entered into a contract, is it not unreasonable that the law should give no remedy 
whatever when a strike is called in direct contravention of the agreement? 

Under the circumstances we believe it a matter of sound policy that employers 
be relieved from the duty of bargaining with a labor organization which, in violation 
of a collective agreement, and without submitting to arbitration disputes which the 
agreement provides shall be so submitted, engages in a strike growing out of such 
disputes. It should be emphasized we are not suggesting compulsory arbitration. 
The amendment merely contemplates that, when a union voluntarily agrees to sub- 
mit disputes to arbitration, it should not be permitted thereafter to refuse to do so 
and endeavor to secure its demands by a strike. 

The fundamental concept underlying the National Labor Relations Act is that 
employees should be free to join or not join any labor organization, and the law 
imposes adequate safeguards to protect employees from employer interference in the 
exercise of these rights. Furthermore the right of collective bargaining by employees 
upon a basis of full equality with the employer is now established and enforced by 
law. We believe that the freedom of employees is severely restricted when employers 
engage in the compulsory collection or “check-off” of union dues by deducting them 
from the wages of employees. Furthermore there remains no justification for the 
closed shop or strikes to obtain it. 

Establishment of the majority rule principle in the National Labor Relations Act 
and the prohibition of activities on the part of employers designed to undermine or 
destroy an existing union eliminates the major argument for the closed-shop agree- 
ment. We do not propose however, that closed-shop agreements should be prohibited 
or that organizations should be denied the right to seek such agreements from em- 
ployers. We do contend that strikes for the purpose of compelling acceptance of the 
closed shop should be discouraged. When they do occur the employer should be 
under no legal obligation to deal with an organization responsible for them. 

One of the most serious and disturbing developments under the National Labor 
Relations Act has grown from the split in the labor movement occasioned by the 
breach between the American Federation of Labor and the Committee for Industrial 
Organization. The resulting rivalry for the dominant position in the American labor 
movement has made a mockery of the machinery established by law to determine 
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the authorized representatives of employees for collective bargaining. Certification 
of one union has in many instances led to strikes by the rival organization defeated 
in the election. In many cases these strikes have become nationwide boycotts against 
the products of the employer in whose plant the election was conducted. The em- 
ployer may have complied with every obligation imposed under the National Labor 
Relations Act, and the same may be true of other employers who suffer from the 
spread of the boycott to other regions. Strikes and boycotts of this character are 
entirely unwarranted and should not be condoned by public authority. We believe 
they should be definitely discouraged and that whenever a complaint should be 
made against an employer for violating the National Labor Relations Act these 
charges should be dismissed if it appears that the union seeking recognition has 
engaged in strikes or boycotts of this character. We believe that the situation in the 
Northwest alone provides adequate justification for inclusion of this type of strike 
among those which must be avoided by labor organizations who seek the benefits 
of the National Labor Relations Act. 

Strikes to compel an employer to deal collectively with organizations representing 
supervisory officials should likewise be discouraged. Supervisory officials with author- 
ity to hire and fire and whose function is to convey and interpret the policies of 
management are in effect part of management itself. While we do not suggest that 
eraployees or officials should be deprived of the right to form or join an organization 
of their own choice, we do suggest that, since supervisory employees are considered 
as agents of management, government should not sanction union activities of the 
kind permitted employees generally. At this point we merely suggest that use of 
the strike be denied such employees. While at the present time this situation has 
become acute only in the field of maritime employments, there is every indication it 
may spread. If unions should show a growing tendency to include supervisory em- 
ployees within their membership, then the remedy may be to exclude such individuals 
from the definition of the term “employees” in the National Labor Relations Act. 

The disqualification of unions which engage in strikes characterized by systematic 
violence and intimidation needs no justification. We believe it a legitimate sugges- 
tion that the present policy of the National Labor Relations Act, as interpreted by 
the Board, under which no discouragement whatever is placed on infraction of local 
law, should be immediately corrected. In the same category are sit-down strikes and 
others which involve the illegal occupation of private property. The enforcement of 
local law and order should not be jeopardized or made more difficult by a federal law 
which places a premium upon such activities. We believe a similar attitude should 
be taken with respect to general strikes and strikes which are designed to compel the 
commission of an illegal act or the omission of a legal duty. 

A sound equitable principle underlies each of the amendments thus far suggested. 
If a labor organization seeks to claim the benefits of the National Labor Relations 


®See letter to Attorney General Cummings from Senator Steiwer of Oregon, reprinted in part in 1 
Lazor Ret. Rep., Jan. 17, 1938, p. 522. 








314 Law anp ConTEMPoRARY PROBLEMS 


Act, that organization itself should conduct its activities within the limits of the law. 
When it seeks the aid of the National Labor Relations Board it is seeking equitable 
relief not elsewhere available in the law, and when it seeks the assistance of the 
Board it should come under conditions which entitle it to public aid and approval. 

We realize of course that amendments of this character present certain difficulties 
of administration. For how long a period should disqualification persist? In what 
manner could a union once disqualified purge itself and thereafter be entitled to 
all the benefits of the National Labor Relations Act? Should disqualification com- 
prise more than mere non-recognition of the union as a collective bargaining agent 
or should the employer, in addition, be permitted to disregard all of the unfair labor 
practices now prohibited in that law? 

Inasmuch as the tendency now is to encourage collective agreements for at least 
a period of one year and, except in unusual cases, to certify representatives for the 
same period, it would appear only reasonable to fix a similar period of disqualifica- 
tion. With that established no real difficulty should be encountered in providing 
conditions under which the union may purge itself. It should be recalled that these 
suggested amendments do not contemplate that the employer would be given any 
right to petition the National Labor Relations Board and seek an investigation or 
any other action by the Board to have such a union disqualified. The only purpose 
of the amendments is to give the employer a legitimate defense in proceedings insti- 
tuted by the union, and if the circumstances out of which the charges develop should 
likewise demonstrate that the union itself has engaged in coercive tactics or in the 
kind of strikes enumerated, the complaint of the union would be dismissed. Amend- 
ments so framed would not permit the use of stale claims or allow the employer to 
resurrect misdeeds of the union unconnected with the facts from which the union 
complaint emanates, or unrelated to conduct among his own employees. Nor would 
these amendments give the employer a free hand to indulge in forms of interference, 
restraint and coercion against individual employees for engaging in legitimate union 
activities. In each such case the employer’s conduct could be justified only upon 
proof of the employee’s misdeeds. 

On the other hand we believe it absolutely essential that union members who 
engage in coercive methods or who participate in the strikes enumerated above, 
should not be ordered reinstated when discharged for such conduct or when their 
severance from employment was the result of their own voluntary participation in 
the strike. Consequently the definition of the term “employee” in the National Labor 
Relations Act, in so far as it includes persons whose employment has terminated as 
a result of a labor dispute, should be amended to exclude strikes described above. 
The definition should also be clarified to exclude employees who engage in coercion 
or intimidation of fellow workers. Employees thus excluded should be denied for a 
limited time the right to participate in elections and where they have terminated 
their own employment should not be eligible to compulsory reinstatement by order 


of the Board. 
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Employer Petitions for Elections or Certification 


Because of the growing frequency of cases in which the employer is faced with 
demands from rival unions for recognition, and in which no request for an election 
or certification is made by either group, the suggestion has come from many sources 
that the Act should be amended to permit employers to petition the Board to de- 
termine which organization represents the majority. In considering this proposed 
amendment it should be pointed out that there is nothing in the National Labor 
Relations Act itself which would prevent the Board from entertaining petitions filed 
by employers requesting an election or certification following an investigation. In 
the exercise of its discretion the Board, as a matter of policy, has simply refused to 
entertain such petitions on the part of employers. Consequently no statutory amend- 
ment is needed to authorize the Board to proceed under Section 9 of the Act at the 
request of an employer caught between the conflicting claims of rival unions, 

After full consideration of this form of amendment it is our belief none should be 
advocated at this time. It may be that the best solution might ultimately be the 
inclusion of another type of strike among those justifying disqualification of a union 
and refusal of the employer to bargain.° 


Miscellaneous Proposals for Amendment 


We are not unmindful of* the fact that the amendments we advocate do not meet 
numerous and important objections to the National Labor Relations Act on the part 
of either employers or certain labor groups. We do not for a moment contend that 
acceptance of these amendments would make the law perfect. Some students of the 
subject feel that Section 8(5) of the law should be eliminated and that the govern- 
ment should not undertake to compel the recognition of unions or collective bar- 
gaining.’° While we agree with the underlying premise that bargaining must be 
voluntary and that labor itself in the long run will suffer most from government 
intervention in this particular form, we believe additional time is needed to determine 
the meaning and effect of the employer’s duty to bargain as set forth in Section 8(5) 
of the Act. If the courts should sustain the Board’s broad interpretation of this duty 


* Such proposals presumably would include (1) mandatory investigations or elections upon request of 
the employer, or (2) would leave the desirability of proceeding to the discretion of the Board as is now 
done with respect to employee or union petitions. Mandatory action would be difficult to justify and 
would permit use of the Board by either party as an instrument for constant irritation and abuse. The 
second alternative would not correct the situation now existing for the Board could still refuse to act upon 
employer petitions. 

The New York State Labor Relations Act permits employer petitions, but the practice has been to refuse 
such action unless both contesting unions consent or one union files an independent petition. See 1 LaBor 
Rex. Rep., Jan. 10, 1938, p. 499. The Vandenberg Bill, supra note 6, contains an additional possibility— 
providing in Section 4 that: “ ... When a request has been properly made for an investigation under this 
section, no person shall be recognized as a representative of the employees affected until the name of such 
person shall have been certified as such representative by the Board.” 

* Latham, Federal Regulation of Collective Bargaining (1937) 6 Grorce WasHiNcTon L. Rev. 1. The 
author, citing the traditional objection of organized labor, as well as the obstruction compulsory bargaining 
creates in establishing mediation machinery, states: “ . . . Compulsory collective bargaining handicaps the 
development of self-reliant responsibility in labor organizations to the extent that the government stands 
ready to do for them what they should be able to do for themselves.” 
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we believe the time might arrive when revision or deletion of this provision may 
come at the demand of labor itself.11 

We realize also the seriousness of the problem arising from the instability of union 
affiliation caused by the erratic shifting of a majority of the employees in an appro- 
priate unit from one union to another. Nor do we ignore the problem presented by 
the conflicting claims of craft and industrial organizations. As with many other 
problems created by the novelty of the National Labor Relations Act, however, we 
believe most of these can be corrected by proper administration of the law itself. 
Such objections are in the same category as those directed against the broad adminis- 
trative interpretation of Section 8 (1) of the law. Severe criticism has been raised 
because of the ease with which the Board has been satisfied of discriminatory action 
on the part of employers in hiring, laying off or discharging employees, and because 
of the detrimental effect of its policies on employee morale, discipline and productive 
efficiency. The answer to these criticisms, however, lies in the proper administration 
of the Act rather than in its amendment. 

Serious charges have likewise been made that the Board and its examiners have 
not maintained a very high standard of impartiality, and that its procedure and the 
delay and expense involved are grossly unfair. Complaints of mal-administration 
have come from many sources, including labor groups, and even the courts have 
commented upon the absence of judicial impartiality."* The problem of correcting 
the arbitrary and distorted administration of law, however, is far more difficult than 
the mere framing of statutory amendments. 

Whether any or all of these charges of complaints are justified is a matter beyond 
the scope of our present discussion, The fact remains, however, that an intense 
feeling of distrust toward the Board does exist on a wide scale. Unless this feeling 
can be overcome and the Board demonstrates its impartiality, it is extremely doubtful 
whether any amendments adopted will bring about any material improvement. -Con- 
sequently in discussing suggested amendments we must assume that the Board itself 
is primarily desirous of removing suspicion and of giving definite assurance that 
the law will be impartially and fairly administered in the future. Without the confi- 
dence of public officials, labor, employers and the public generally, the National 


See letter of William Green, Conc. Rec., Dec. 2, 1937, 75th Cong., 2d Sess., in which it is stated: 

“It is now apparent that such administration by the National Labor Relations Board has repudiated 
generally accepted concepts and disrupted tried and tested principles of collective bargaining between 
capital and labor. It has impaired and destroyed rights of contract and of property upon which labor has 
hitherto predicated its very existence and continued progress. Such administration has brought turmoil into 
industrial relations, has usurped the prerogatives of the courts essential to the preservation of our dem- 
ocratic form of government, and has jeopardized industrial freedom and initiative—all contrary to the 
clear intent of the Congress to create unrestricted opportunities for labor to organize, to strengthen bar- 
gaining agencies, to promote fair practices, and to foster the objectives of a more harmonious and stabilized 
relationship between labor and capital as part of the national policy for the general good.” 

™See note 11, supra. See also comments in cases of NLRB v. Remington-Rand Co., C. C. A (2nd) 
Feb. 14, 1938, 2 Laspor Rex. Rep. 695; Consolidated Edison Co. v. NLRB, C. C. A. (2nd), March 14, 
1938, id. 97; see (March, 1938) 1 N. A. M. Law Dicest. See also Hearings before Subcommittee of , 
Senate Committee on the Judiciary on Sen. Res. 207, 75th Cong., 3rd Sess. (1938), proposing an investiga- 
tion of the National Labor Relations Board. 
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Labor Relations Act, regardless of the method by which it is amended, will continue 
to be an instrument of strife rather than industrial peace. 

We are firmly convinced that the amendments suggested would accomplish much 
in restoring sanity in the arena of labor disputes. Whether considered separately or 
in combination, they have one goal in mind. That goal is the imposition of legal 
restraints to go hand in hand with governmental encouragement of a strong labor 
movement. 

In the opinion of many, labor unrest and strife in the early months of 1937 was 
the most important cause of our present business decline. Many believe we have 
experienced the normal result of conferring an unrestrained authority on private 
groups to organize the nation’s workers. 

Some of the methods used were acknowledged and described by the National 
Labor Relations Board itself, when it said in an early decision:1* 

“Where groups are to be organized and moved into action it is not unusual for the 
leaders to promise more than can be secured or to indulge in some exaggeration. . . . The 
Act does not give to us the mandate to examine the speeches and the conduct of those 
whom the employees choose to follow, and to determine whether, in our opinion, they are 
worthy to lead. That is for the workers alone to decide. . . . In any case the fact that 
during a strike, necessarily a time of heated emotions, the bounds of permissible conduct 
may have been overstepped by men or leaders cannot be used to deny to employees their 
full right of representation.” . 


President Roosevelt called attention to the situation in his annual message to 
Congress on January 3, 1938. He said: 
“In the case of labor as in the case of capital, misrepresentation of the policy of the 


Government of the United States is deception which will not long deceive. In every case 
power and responsibility must go hand in hand.” 


The argument that such activities should be condoned until labor attains maturity 
is comparable to the suggestion that permits be given to beginners on the theory 
that the recipients will thereafter learn to operate a motor vehicle. There is little 
consolation to employers when they are told to be patient and tolerant yntil labor 
comes of age and corrects its own abuses. Laissez faire has already been discarded 
in the field of political action. 

If labor had demonstrated any real disposition to correct its abuses in recent years, 
there might be some basis for expecting employers and the public to forbear and 
await relief on the assumption that labor itself will provide it as soon as it is fully 
organized. Such an expectation is contrary to both history and experience. In our 
humble judgment, there will be little permanent improvement in business morale or 
confidence unless and until government again accepts the role of impartial umpire 
and proclaims to all groups alike that their efforts must be conducted within the 
bounds of law, reason and fair play. 


#8 Rabhor Co., 1 N.L.R.B. 470 (1936). 








IN OPPOSITION TO “EQUALIZING” AMENDMENTS 
TO THE WAGNER ACT: AN EXCERPT FROM AN 
ADDRESS BY CHAIRMAN MADDEN OF THE 
NATIONAL LABOR RELATIONS BOARD 


Eprror’s Nore: Proposals that the National Labor Relations Act be amended have 
been numerous and varied. The preceding article, Amending the Wagner Act: The 
Problem from the Manufacturer's Viewpoint, by John C. Gall, Counsel, and R. S. 
Smethurst, Associate Counsel, of the National Association of Manufacturers, presents 
the case for certain proposals which are not only representative but have enlisted 
important support among those dissatisfied with the Act in its present form. Many 
of the labor practices against which proposals for amendments to the Act are directed 
are admitted to be improper. It is as to the need for, and the desirability of, the 
sanctions contained in the proposals for amendment that disagreement is acute. In- 
deed, it is argued that the adoption of such sanctions would result in defeating the 
purposes of the Act. Since this issue seems to be the dominant one and since the case 
in opposition to the imposition of the proposed sanctions has been forcefully stated by 
one whose views are of special consequence in the field, Chairman J. Warren Madden 
of the National Labor Relations Board, it has been thought sufficient, in lieu of an 
article opposing in detail the various proposals for amendment, to set forth the state- 
ment by Chairman Madden with respect to “equalizing” amendments” made in his 
address to the annual convention of the American Federation of Labor at Denver, 
Colorado, October 5, 1937.2 The excerpt* follows: 

An attempt has been made to create the public impression that the law is heavily over- 
balanced in favor of labor and against the employer, and that fairness requires that it 
should be equalized. When it is remembered that American law, in the real sense, consists 
of all the federal, state, and city law which is applicable to a given situation, this statement 


becomes ludicrous. 
Tens of thousands of union men engaged in strikes have been arrested and punished 
for miscellaneous crimes, at least a dozen in number, which may arise out of such strife. 


*For a recent and comprehensive, critical discussion, see Rosenfarb, Proposed Amendments to the 
National Labor Relations Act (March, 1938) 1 Nat. Lawyers Guiip Q. 105. 

*It should be noted that Chairman Madden’s address antedated the specific proposals discussed in the 
preceding article. The principal proposals for amendment then before the public were those contained in 
S. 2172, 75th Cong., 1st Sess. (1937), introduced by Senator Vandenberg, defining various practices by 
labor, including the coercion of fellow-employees, as “unfair labor practices” under Section 8. 

* The address is reprinted in 1 Lasor Rex. Rep., Oct. 11, 1937, p. 145. 

‘Id. at pp. 147-148. 
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Let us assume that they were all guilty, and well deserved the punishment which they 
received. Let us further assume that all of those who have been killed and wounded by 
police and militia in industrial strife have been necessarily sacrificed by those officers in 
the proper performance of their duty. The fact would still remain that the entire force of 
the penal law is spent upon the heads of labor, and none of it whatever upon the heads of 
employers, no matter how provocative and illegal their actions may be, and no matter how 
inevitably those actions may have led to the strife which ensued. 

To equalize the law would require that the police first inquire who caused this strife, 
and if they conclude that the employer caused it, they should back the police wagon up to 
his office and push him in, lock him up in a dirty jail and charge him with vagrancy or 
being a suspicious person, set his bail or fine so high that he could not meet it, and leave 
him. Do those who prate of equality really want equality? 

If they do, but are shocked at the very thought of applying the rough and ready tactics 
which the law applies to labor, to employers who violate the law, the law might be 
equalized in the other direction. All this swift and severe punishment which the law 
visits upon labor might be abandoned in favor of the mild and considerate provisions 
which the National Labor Relations Act applies to employers. 

This would mean that if Picket, a union man on strike, violated the law, the employer 
would file a charge in our Regional Office, perhaps some hundreds of miles away. Our 
office would write a letter or telephone politely to Picket and ask him for his side of the 
story. An investigator would go out as soon as convenient and attempt to ascertain the 
true facts. If the investigation indicated that the employer’s charge against Picket was 
apparently well founded and if Picket indicated that he was unwilling to bring himself 
into compliance with the law, 4 formal complaint would be issued against Picket, giving 
him net less than five days’ notice that a hearing would be held before a Trial Examiner 
to be sent from Washington. 

The hearing would proceed, and in due time the Trial Examiner would make an 
intermediate report. If he thought Picket had violated the law, he would recommend that 
Picket “cease and desist” from further violations and post a notice that he would sin no 
more. If Picket followed this recommendation, that would be the end of the proceeding. 

If, however, Picket was recalcitrant, the entire record of the hearing would be for- 
warded to the Board in Washington, which, after studying it, might make an order similar 
to the ‘Trial Examiner’s recommendation. This order would be served upon Picket with 
a request that he inform the Board, within a specified reasonable time what steps he had 
taken to comply with the Board’s order. If Picket expressly or by silence gave the Board 
to understand that he didn’t intend to comply with the Board’s order at all, then the Board 
would file a petition in the United States Circuit Court of Appeals, and have the record 
printed and file briefs and make oral arguments when the Picket case had its turn on the 
docket. The three judges of that Court would deliberate, and if they concluded that the 
Board’s order was supported by evidence and well founded in law, they would enter a 
decree that Picket should comply with the Board’s order. Then, after all these months, 
Picket would for the first time face the alternative of obeying the law or going to jail. 

Are those who clamor for equality really willing to remove the numerous legal burdens 
which labor carries alone, and which do not touch employers, if in return labor is subjected 
to the provisions of the National Labor Relations Act? Of course not. They would be 
unwilling to remove one ounce of the legal load which labor carries. They want merely 
to add to that load. And yet they speak of equality. 

What I have said relates also to the frequently suggested proposal that the National 
Labor Relations Act be amended to forbid “coercion from any source.” This sounds 
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plausible and equitable. In the discussion of this proposal it should first be remembered 
that coercion exercised by working men upon each other which is objected to by those 
who would amend this law takes the form of force or threat of force which is already a 
crime everywhere and which is universally punished as such. 

If it is claimed that city, county, and state police and courts do not in fact adequately 
detect and punish these crimes, and that therefore the Federal Government should step in, 
the proponent of such a course must be ready to face certain serious implications. First, 
the federal criminal laws must be amended to make these crimes federal crimes if com- 
mitted in the course of industrial strife. Next, if the Federal Government is to assume this 
responsibility it must recruit and maintain an enormous police force throughout the country, 
ready for the sudden occurrence of industrial conflict, and with authority to displace state, 
county, and local police when such conflict occurs. The responsibility cannot be assumed 
unless power be given to meet it. 

No proponent of the “coercion from any source” amendment has suggested that a 
federal police establishment be thus created. Neither would they be willing that the mild 
remedy now used to prevent coercion by employers be applied to a working man who 
coerces his fellow worker, if that remedy were to displace the legal burdens which labor 
now bears. Some of them offer instead the naive suggestion, that if a labor union or its 
members have violated this law, the union should be disqualified from functioning as a 
collective bargaining agency and should forfeit its right under the National Labor Rela- 
tions Act. 

Since the purpose and reason for existence of a union is that it may bargain collectively 
for its members, this would in effect be a death sentence. If this doctrine were applied 
equally to both sides of these conflicts, it would follow that if an employer, whose business 
is the making of automobiles, should violate the labor law, his penalty should be that he 
shouldn’t make any more automobiles, or at least that he shouldn’t hire any more labor 
for the making of automobiles. There is no more reason why a labor union chosen by 
employees should, for its violation of law, be disqualified from dealing with an employer, 
than why an einployer should, for his violation of law, be disqualified from dealing with 
labor. 

This proposal simply will not do. To impose a death sentence on one party who is 
already subject to numerous legal penalties, in order to counterbalance a mild “cease and 
desist” order limited to specific illegal practices, on the other party, cannot be justified by 
an argument for equality. 

The plain truth of the matter is that industrial conflict always has presented and always 
will present a delicate and difficult problem of policing. Whether this policing be done 
by federal, state, county, or city police, there will always be controversy as to whether the 
responsible authorities have not been, on the one hand too brutal and severe or, on the 
other hand, too lax and tolerant. Once the battle is joined the community is at the mercy 
of the judgment, good or bad, of the authorities which have the policing in their charge. 
The only real hope is to prevent this strife from occurring, by removing its causes. The 
National Labor Relations Act was passed for that purpose and shows much promise of 
preventing a considerable number of such conflicts. To do this, it has placed mild restraints 
upon employers. Labor should be vigilant that this fact should not be used as a pretext for 
adding to the already heavy legal burdens of labor. 
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THE SETTLEMENT OF INDUSTRIAL DISPUTES IN 
GREAT BRITAIN 


Dorortny SEtts* 


“Trust in machinery as a substitute for specific kindliness 


is one of the besetting sins of social reform.” 
—N. P. Gilman. 


The Nature of Industrial Disputes 

Strikes, like all disputes, result from conflict. Conflict arises out of clashing per- 
sonal or party interests. In the industrial field the conflict occurs between the two 
parties to industry, those who work for profit and those who work for wages, or 
their agents. Given the existing economic system, superficial analysis suggests that 
industrial conflict must on this account continue ad infinitum. Both parties are 
working for money; what is accorded one in the nature of the case takes away from 
the other, therefore the conflict resolves itself into a struggle for purchasing power 
destined eternally to go on between those who supply stored up labor in the form of 
capital and those who furnish immediate labor by the sweat of their brows. Economic 
doctors taking this point of view customarily propose one of two solutions, on the 
one hand suppression of labor organizations and their activities with compulsory 
arbitration as a last resort, or unrelenting class war culminating in revolution, on 
the other. 

But such a simple resolution of industrial conflict completely ignores several 
factors entering into a condition of conflict, most important of which is the human. 
Do both parties to industry work exclusively for purchasing power? Does not the 
fact that no worker can separate his person from his labor; that every “employer” has 
invested in his business possessions which he regards as peculiarly his own, create 
other conflictual issues revolving among workers about the desire for self-respecting 
conditions of work, recognition of self-organizations and self-determination in con- 
nection with their jobs; among employers about the desire to manage their own 
businesses without interference either from employees or from the government? 

*B.A., 1916, Wellesley College; M.A., 1917, University of Chicago; Ph.D., 1923, University of Lon- 
don, School of Economics. Assistant Professor of Social Economy, Bryn Mawr College, 1924-28; Special 
Research, Industrial Disputes in Great Britain, National Labor Relations Board, 1934; Assistant Director, 
Consumer Purchasing Project, National Resources Committee, 1935; Research Associate, International 
Labor. Organization, Washington Branch, 1935-38; at present on Temporary Staff, Brookings Institution, 


Washington, D. C. Author of The British Trade Boards System (P. S. King & Son, Ltd., 1923), and of 
numerous articles on economic and other subjects. 
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May not these issues result in a struggle for what may be termed psychologic power? 
Since employers and workers both derive their purchasing or economic power and 
their psychologic or personal power from the same industrial enterprise, should it 
not be possible on a basis of reason to find some means of satisfying these fundamen- 
tal physical and psychologic needs of each party without at the same time destroying 
the source of their satisfaction? Conflict invariably being the result of opposing 
personal or party interests, should not the reverse of conflict which is cooperation 
in a common interest bigger than that of either person or party alone, provide the 
key to industrial peace? Through what instrument can industrial cooperation be 
achieved ? 

These constitute the leading practical questions emerging from a more profound 
analysis of industrial conflict in our modern society. And in answering such ques- 
tions the experience of Great Britain extending over more than one hundred years 
appears at least to point the direction of attack. 


The Extent of Industrial Disputes in Great Britain 


A panorama of industrial relations in Great Britain reveals a series of conflict 
periods usually occurring in years of profound economic change, when the standard 
of living was threatened and organization of workers expanding. Such periods of 
severe conflict have’ frequently resulted in restrictive action of some sort. Passage of 
the Combination Acts in 1799 and 1800 following appeals to Parliament by artisans’ 
clubs for protection against inroads upon their standard of living made by the Indus- 
trial Revolution represents the first action of this kind. After repeal of these laws 
in 1824-25, a wave of strikes took place. Together with a financial crisis, this resulted 
in further legislation restricting picketing and strikes until 1875. By the terms of the 
Conspiracy and Protection of Property Act, 1875, trade unions became free to do 
whatever a single individual might do in a trade dispute without subjection to 
criminal action. Thus, collective bargaining and the methods necessary to bring it 
about first became recognized at law after a half century of struggle. 

Meanwhile trade union membership had greatly increased, a nine hour day for 
the major trades resulting. But a series of desperate strikes called in the midst of a 
severe trade depression soon undermined both union funds and memberships. The 
successful dock strike of 1889 gave fresh impetus to organization which was further 
encouraged by resentment at the Taff Vale decision of 19001 rendering a trade 
union’s funds liable for the tortious acts committed by its members or agents. A 
continuous climb in prices accompanied by abrogation of the Taff Vale decision 
through passage of the Trade Disputes Act, 1906,” and political activity on the part 
of labor again led to bitter industrial conflict between 1910 and 1914. Various gov- 
ernmental tribunals assisted in maintaining industrial peace during the War period. 
But with wages lagging behind prices and a sudden slump another series of strikes 
broke out in the years 1919 to 1923. A brief cessation of industrial hostilities in 1924 
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Tue SETTLEMENT OF INpustRIAL Disputes 1N Britain 323 


and 1925 culminated in a protracted stoppage in coal mining and the general strike 
of 1926 in which the aggregate time lost was considerably more than during the 
entire period from 1905 to 1919. The failure of this supreme effort by labor to 
dominate economic life, linked with a vivid realization by employers of labor's 
potential power, the enactment of the Trade Disputes and Trade Unions Act, 1927,° 
limiting the right to strike, and the onset of a strongly deflationary movement served 
during the next decade to throw employers and workers back upon the elaborate 
collective bargaining and disputes machinery which had been gradually evolving 
during the century of trade union organization. 

Thus, as the United Kingdom emerged from more than a decade of business 
depression in 1933, the aggregate duration in working days of all disputes in progress 
during that year fell to the lowest point of any year in the forty for which records 
are available.* In 1934 the figure dropped still lower. Even during 1935 and 1936, 
with returning prosperity, the number of working days lost from disputes was less 
than in any year since 1904 except the two (1933 and 1934) previously mentioned 
and 1928 and 1929 just following passage of the Trade Disputes and Trade Unions 
Act. Otherwise it was less than in any year for more than four decades.> Compare 
this record with that of the United States where, barring recent years of severe 
business depression, an almost continuous increase in the number of working days 
lost from strikes has taken place in the last decade.® In 1936, for example, which is 
the last year for which comparative figures are obtainable, the number of working 
days lost from strikes in the United States was seven and one-half times as great 
as in the United Kingdom while the population of the United States was less than 
three times that of the latter country. 

In a nation where bitter strife between capital and labor and even between rival 
labor organizations characterizes industrial life, this disputes record of the United 
Kingdom appears little short of miraculous. How has it been achieved? Though 
trade union organization, price movements, disputes legislation and economic change 
have doubtless had their temporary effect, the chief factor in establishing what 
promises relatively permanent industrial peace in Great Britain has been the gradual 
development of an extensive system of voluntary collective bargaining supported by 
statutory machinery for establishing minimum wage rates in which employers and 
workers participate on a collective bargaining basis. An increasing inclination of 
employers to negotiate wage increases even involving a rise in real wages and to 
take the initiative in application of statutory wage-fixing machinery to their industries 
attests to this fact. Moreover, the tendency of the number of disputes and the num- 
ber of work people involved to increase disproportionately to the number of working 
days lost over a period of years leads to the further conclusion that conciliation and 

#17 & 18 Geo. V, c. 22. 

* Ministry oF Lasour, ANNUAL REPORT, 1933, p. 83. 

5 Figures compiled from Ministry oF Lasour, ANNUAL REPoRTS, 1934-36, and from MINISTRY OF 
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arbitration machinery have also proved instrumental in reducing losses from in- 
dustrial warfare. 

Though the Trade Disputes and Trade Unions Act, 1927, renders illegal any gen- 
eral strike and most sympathetic strikes as well as those primary strikes whose object 
extends beyond wages, hours, and/or other conditions of work in a particular trade, 
the right to strike remains relatively free in Great Britain.’ Neither has this legisla- 
tion nor the registration of trade unions,™ which is entirely voluntary rather than 
compulsory as is commonly supposed, curtailed the British workers’ freedom to any 
such extent as is popularly imagined in this country. Distinctly more than to such 
legal provisions Great Britain’s enviable strike record is due to that habit of coopera- 
tion between employers and workers resulting from the increasing practice of col- 
lective bargaining in its various forms. 


Machinery for Dealing with Industrial Disputes 

British machinery for dealing with industrial disputes has four parts: collective 
agreement, investigation, conciliation, and arbitration. Collective agreement consti- 
tutes the foundation upon which efforts to maintain industrial peace are built, in- 
vestigation, conciliation and, as a last resort, arbitration being applied where collective 
action fails to prevent disputes. 

The roots of the whole system reach back to 1875 when the principle of collective 
bargaining was first recognized by law. Between this time and the War joint 
negotiation of wage contracts developed greatly. During the War emergency tribunals 
of various kinds gave further impetus to democratic procedure in dealing with indus- 
trial problems. But not until after the “Whitley Committee Reports” was collective 
bargaining accepted as fundamental to a government policy designed to promote 
industrial peace. Anticipating a sudden decline in wages when War contracts ended 
and returning soldiers glutted the labor market, the Whitley Committee was ap- 
pointed in 1916 to make recommendations looking towards prevention of industrial 
conflict. A series of reports issued in 1917-18 following nearly two years of study, 
expressed the conviction that “permanent improvement in relations between em- 
ployers and employed must be founded upon something other than a cash basis.”* 

Proposing joint participation in the adjustment of industrial matters most affect- 
ing the work people, an essential condition of which is adequate organization on 
both sides, three specific recommendations towards this end were made. These 
comprised (1) extension of the statutory collective bargaining machinery established 
by the Trade Boards Act, 1909, to include any trade inadequately organized for 
voluntary collective bargaining, (2) voluntary establishment of national Joint Indus- 
trial Councils, district councils and works committees in well organized industries to 


™For details, see R1cHARDsSON, INDUSTRIAL RELATIONS IN GREAT Britain, I.L.O. SrupiEs AND REPorTs, 
Series A, No. 36 (1933) 48 et seq.; Millis, The British Trade Disputes and Trade Unions Act, 1927 
(1928) 36 J. Por. Econ. 305. 

* Trade Unions Act, 1871, 34 & 35 Vict. 31, discussed in Rothschild, Government Regulation of Trade 
Unions in Great Britain (1938) 38 Cor. L. Rev. 1, 24-48. 
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deal by a similar method with any matters pertaining to their industry, (3) consti- 
tution of a standing voluntary arbitration tribunal representative of the two parties 
to industry and the public to settle disputes which collective bargaining failed to 
avert. The next few years saw the main features of these proposals adopted. Col- 
lective bargaining now forms the bulwark of industrial peace in Great Britain, at 
least ten and one-half million or 70 per cent of all British industrial and agricultural 
workers being covered by agreements thus democratically consummated. 

Collective bargaining at present takes place in three different forms: statutory, 
voluntary and quasi-voluntary. Statutory machinery providing for establishment of 
minimum wage rates by the process of collective bargaining is set up under five 
Acts of Parliament. These are the Trade Boards Act, 1909,8° and amending Act, 
1918,° the Coal Mines (Minimum Wage) Act, 1912,'° the Agricultural Wages 
(Regulation) Act, 1924," applying to England and Wales, and the Agricultural 
Wages (Regulation) Scotland Act, 1937.1* Nearly three million British workers in 
the least advantageous economic position fall within the purview of these acts. The 
distinctive feature common to them all is establishment of permanent boards com- 
posed of representatives of labor and employers, for the most part actually engaged 
in the industry, and one or more persons representing the public. These boards have 
power to determine minimum rates of wages for their industry, or district in the case 
of coal mining and agriculture, by a process resembling genuine collective bargaining 
and are regarded as instruments of self-government. By providing collective bar- 
gaining machinery to be used by employers and workers in those industries where 
organization is not strong enough or where other conditions prevent the making of 
satisfactory agreements throughout the industry, the government provides the means 
for placing a floor in the wage structure. A strong foundation for industrial peace is 
thus laid among workers at the very bottom of the industrial pyramid by the 127 
boards operating under these five statutes towards satisfaction of those two basic 
desires, for purchasing power and for self-government, which give rise to industrial 
conflict. : 

Though coal mining has for many years been the storm center of industrial strife 
owing to peculiar circumstances with which even strong labor organization is unable 
to cope, only three or four strikes have ever been called in an industry having a 
Trade or Agricultural Board. Even if these lowest-paid, poorest-organized workers 
are in a weak position for striking, the fact that they are guaranteed participation in 
establishing satisfactory standards for themselves tends to create a good feeling that 
leavens the lump, whereas inarticulate unrest would almost surely find expression 
among allied workers with the power to strike. 

Application of the same principle to the prevention of conflict in well-organized 
industries is provided on a voluntary basis through the Whitley Council scheme. In 

®* 9 Epw. VII, c. 22. 
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accordance with the second recommendation of the Whitley Committee, noted 
above, a system of shop committees, district committees and national Joint Industrial 
Councils now exist in some 64 industries, services or branches thereof, including 
approximately one-fifth of all occupied persons, or about three million individuals. 
These councils are voluntary, standing, bi-partite and completely autonomous bodies. 
They have proved especially successful in public service and in highly localized 
industries of intermediate size and degree of organization. The government has no 
statutory power to establish these Whitley Councils, as the national Joint Industrial 
Councils are called, but the Ministry of Labor has encouraged their organization by 
preparing a model constitution, recognizing them as the official consultative com- 
mittees on matters pertaining to their industry, and appointing a liaison officer to 
assist the Councils as they may request. 

Most of the Whitley Councils have dealt with wages and hours and some with 
cognate subjects as well. Agreements being binding only upon the firms voluntarily 
belonging to a Council, they are neither applicable to the entire trade nor legally 
enforceable as are the decisions of Trade and Agricultural Boards. Yet like these 
boards, the existence of Councils has promoted organization of both workers and 
employers, at the same time enhancing their influence. Though unable to prevent 
the general strike in 1926, the Whitley Councils emerged from that cataclysm 
sufficiently strong to provide a forum for reasonable discussion of the serious issues 
arising out of the strike. Many of the Councils at that time added provisions to their 
constitutions insuring an interval of discussion and negotiation before a stoppage of 
work should in future occur.’* Aside from the general strike, no major dispute has 
occurred in a Whitley Council industry. By rendering regular discussion and 
negotiation concerning wages and other matters possible in industries where this 
had not been previously customary, the Whitley Councils have created a mutual 
understanding between the two parties to industry and a satisfaction in work which 
has contributed materially towards industrial peace. 

The larger and most highly organized industries, however, like coal mining, 
cotton manufacture, railway transport, engineering, iron and steel, shipbuilding, etc., 
never established Whitley Councils. They have their own peculiar negotiating 
machinery or, in the case of cotton manufacture, are the subject of special legislation. 
As far back as 1920 several of the Whitley Councils recommended that wage agree- 
ments reached by their members should be made binding upon the entire trade by 
statutory action. But it was not until 1934 that the “depressed” cotton textile industry 
was thus proteced from wage under-cutting by embodiment of this principle in the 
Cotton Manufacturing Industry (Temporary Provisions) Act,‘* which represents 
the quasi-voluntary or third type of statutory collective bargaining machinery. Under 
specified circumstances this Act provides that voluntary agreements made by a 
majority of the workers and by employers controlling a majority of the looms may 
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upon approval of the Minister of Labour become legally applicable to all employees 
of those grades in the industry. 

In addition to this statutory, voluntary and quasi-voluntary machinery dedighed 
to prevent occurrence of disputes by providing for collective bargaining, statutory, 
voluntary and quasi-voluntary machinery directed at settlement of disputes once they 
have taken place, also exists. 

The first legislation of this nature was the Conciliation Act, 1896,'* passed as a 
result of the recommendations made'by a Royal Commission appointed after the 
great dock strike of 1889. This Act provides for voluntary conciliation by authorizing 
the Board of Trade (since 1916, the Ministry of Labour) to inquire into any differ- 
ence or to take steps towards bringing the parties together. On the request of either 
party, the Minister may appoint a conciliator to assist in securing a settlement or, 
with the consent of both parties to the dispute, he may appoint an arbitrator to settle 
the difference.1* Somewhat strengthened by an amendment in 1908 providing for 
Courts of Arbitration to be appointed as required from panels of employer and 
worker representatives and of chairmen. This act remains in operation but is seldom 
applied since the Industrial Courts Act?* was passed in 1919. 

During the War the government was forced to abandon its traditional industrial 
policy of non-interference and voluntary procedure in industrial conflict. By the 
Munitions of War Act, 1915,1® and succeeding acts the principle of compulsion was 
applied, strikes and lockouts being prohibited in certain industries. The awards of 
various tribunals temporarily set up to deal with matters affecting production of war 
materials classified as “munitions” were made binding. Though some of the larger 
industries like mining, rail transport and cotton textile did not fall within the pur- 
view of these acts, their scope was wide, and in some cases awards could be extended 
to cover the whole of a trade or industry where a dispute arose. The Committee on 
Production, which constituted the chief arbitration tribunal during the War period, 
gained great prestige throughout the country. More than half of all disputes oc- 
curring between 1914-18 came before it, nearly 8,000 awards being issued in the years 
1915-18. But strikes were not entirely quelled even with these compulsory measures. 

At the end of the War, employers, labor and the government agreed to discon- 
tinue the policy of compulsion. In response to the third recommendation of the 
Whitley Committee, previously stated, a permanent Industrial Court was established 
to settle disputes on a voluntary basis. Besides vesting the Ministry of Labour with 
powers of conciliation and arbitration similar to those contained in the Act of 1896, 
the Industrial Courts Act also provides for the establishment of a permanent Indus- 
trial Court and for ad hoc Courts of Enquiry to which the Minister of Labour may 
refer a dispute on occasion. Before taking such action, however, it is provided that 
the voluntary joint machinery set up in organized industries shall have been used 

7 59 & 60 VicT., c. 30. 
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to the fullest extent. Only when such action has failed to effect a settlement may the 
Minister with the consent of both parties, refer the dispute to arbitration by the 
Industrial Court, by one or more individual arbitrators or by an ad hoc Board of 
Arbitration composed of representatives of employers, workers and an independent 
chairman as provided by the Act of 1908. 

The Industrial Court is another tri-partite body, the President and the Chairman 
being impartial persons. The Act also stipulates that there must be women members. 
The Court’s awards are not compulsory but are usually accepted by the parties con- 
cerned. The number of cases dealt with by the Court has not been large excépt in 
the years immediately following the War when it disposed of cases not yet handled 
by War tribunals. The tendency is for the number of cases to decline and largely 
to comprise disputes in public service industries like electricity supply and road traffic 
which by statute come within its aegis. In 1936 the Court dealt with 35 cases, making 
a total of 1,671 awards since 1919.'® There is little doubt that the Industrial Court 
has fallen short of the great expectations originally held of it. More than to anything 
else this is probably due to a deep-seated distrust of arbitration prevalent among 
British people. The chief value of the Court lies in the development of principles and 
techniques connected with settlement of disputes which its permanent nature renders 
possible. 

Quite separate from the Industrial Court is the Civil Service Arbitration Tribunal 
which is similarly constituted. The government has definitely accepted the principle 
of arbitration for the civil service. This body deals with claims affecting the emolu- 
ments, weekly hours of work and leave of classes of civil servants, individual cases 
being excluded. 

The Courts of Enquiry provided for in the Industrial Courts Act, Part 2, may 
consist of one or more persons. Irrespective of a dispute having been reported to 
him, the Minister of Labour may upon his own initiative appoint such a Court to 
investigate and report on the matter. Reports must be immediately laid before both 
Houses of Parliament and may be published by the Minister of Labour. In this way 
Parliament, the persons concerned and the public are insured a fair appraisal of the 
facts and issues involved in a dispute of importance. The Minister has, however, 
seldom used his power to appoint Courts of Enquiry, in general reserving its force 
for disputes seriously affecting the public interest. Such action is regarded as a last 
resort to be used when no recognized method of settlement seems possible. 

Behind this statutory legislation as a defense against industrial war, lies the vast 
network of committees, boards and tribunals of various kinds established voluntarily 
by workers and employers in nearly every organized industry to suit its peculiar 
conditions and needs. Among those industries having the most highly developed 
and most effective conciliation and arbitration machinery of this type are iron and 
steel, engineering, boot and shoe and the building trades, 

In addition there is the quasi-voluntary machinery operating in several important 
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industries, ¢.g., coal mining and rail transport. Notwithstanding the elaborate volun- 
tary machinery for negotiation and settlement of disputes existing in the coal mining 
industry since 1870 and also the minimum wage legislation of 1912, their local char- 
acter, together with the breakdown of national agreements after the prolonged strike 
of 1926, rendered more effective national machinery advisable. Under the Coal Mines 
Act, 1930,2° a Coal Mines National Industrial Board was constituted to meet this 
need. This Board was to consist of seventeen members, including eight members 
representing the various organizations on each side and an impartial chairman who 
should investigate and report to the owners and workers in any district concerning a 
dispute referred to them. Owing to the necessity for appointing unofficial persons to 
this Board on account of the refusal of the employers’ organizations to suggest names, 
its authority has been distinctly weakened, though it has nevertheless conducted 
inquiries into a number of disputes. 

Because of the public nature of the service supplied by railways special legislation 
has also been applied there. Part IV of the Railways Act, 1921,7' gave statutory effect 
to negotiating machinery then operating between the parties concerned. Apparently 
on account of the unwieldy character of this machinery it was replaced in February, 
1935 by a new set-up at the instigation of the four main line railway companies. 
The present machinery consists of a hierarchy of railway staff councils established 
for negotiatory purposes, at the top of which is the Railway Staff National Tribunal. 
This is an ad hoc body composed of three members, including one from each side 
and a third selected by these two, to which issues involving “interpretation” as dis- 
tinguished from “application” of a national agreement are to be referred when not 
settled by the larger bi-partite Railway Staff Council, next below it in authority.?* 

Also of great importance is the work of the expert conciliation officers of the 
Ministry of Labour who continuously and quietly keep in touch with the state of 
industrial relations through six local offices, reporting major difficulties to head- 
quarters in London and dealing on the spot with minor disputes, both incipient and 
active, in the various industrial areas. The services of these conciliators is at the 
disposal of both employers and employees in connection with such matters as im- 
provement of joint machinery, prevention or settlement of disputes or any problem 
relating to the mutual relations of workers and employers. 

The Ministry of Labour also acts as the central authority through which the 
elaborate machinery for collective bargaining and settlement of disputes is co- 
ordinated. But the coordination is loose. For non-intervention is the long-established 
policy of this department. The first approach to industrial peace is voluntary agree- 
ment regarding possible matters of dispute such as wages and hours, and the last 
recourse is reference of a dispute to the Industrial Court for award, but only with 
the consent of both parties, inquiry by a Court on the Minister’s own initiative being 
held in reserve for those cases impinging strongly upon the public welfare. That the 
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present record of industrial peace can be achieved in view of this preeminently 
voluntary system is due, on the one hand, to a high degree of responsibility among 
employers and workers which the system itself has developed over a long period of 
years and, on the other, to the attitude of friendly adviser to both parties in industry 
which the Ministry of Labour maintains in the interests of the country as a whole. 


Principles Embodied in the British Disputes Machinery 

Implicit in the handling of industrial conflict in Great Britain are certain basic 
principles essential to its effectiveness and suggestive of a constructive approach to 
that problem wherever it exists. The basic assumption upon which the entire struc- 
ture rests is that the power to govern himself whether at home or at work is as 
essential to the psychological health of every human being, employer or employee, 
as the power to buy adequate food, clothing and shelter is to his physical well-being. 
Men and women do not work for money alone. They work also for the sake of 
achieving a certain self-mastery which may become a conscious objective only when 
it is denied. Therefore, the industry in which a person works becomes the means, 
cooperation with others engaged in it the method, to the achievement of both ends. 
And it is in the effort, often the unconscious effort, towards realization of a bigger 
selfhood as well as in the struggle for daily bread that industrial conflict most often 
arises. 

With that sure British instinct for government, economic democracy operating 
from the bottom up through collective bargaining rather than from the top down 
through government fiat has in recognition of these human facts been established 
as the key to industrial peace. Preventive measures are regarded as more important 
than remedial: voluntary action has been chosen in preference to compulsory; 
conciliation takes precedence over arbitration; development of a spontaneously re- 
sponsible unionism is found safer than compulsory registration or suppression of 
workers’ organizations; and a flexible hodgepodge of committees, boards, tribunals 
and laws suited to the special conditions existing in individual industries a more 
satisfactory path to industrial good will than neat but mechanical uniformity. In any 
case the test of the pudding is in the eating. And the British enjoy a high degree 
of industrial friendliness and peace. Perhaps it is for us in the United States con- 
sciously to adapt to our peculiar industrial situation, those methods developed by 
British genius with such patient persistence. 
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governmental policy in, 324, recommendations of, 
324-325; forms of collective bargaining in, stat- 
utory, 325, voluntary, 325-326, quasi-voluntary, 
326-327; regulation of minimum wages in, 325; 
machinery for settlement of disputes in, prior to 
War, 327, during War, 327, post-War, 327-328; 
special machinery for coal mining and railroads, 
328-330; principles of disputes machinery in, 330. 


Jeffrey-De Witt Insulator Co. v. NLRB, 239. 
Jupicia, Review 
provision for, of NLRB orders, 181, 240; adequacy 
of provisions for, 185, 223; of proceedings under 
§9, 190-191; evidence necessary to sustain NLRB 
findings on, 181, 240-241. 


Manpben, J. WARREN 
206, excerpt from addresses by, 318-320. 
MITCHELL, JOHN 
quoted, 278. 
“MoHawk VALLEY ForMULA” 
as described by NLRB, 228-229. 
Myers v. Bethlehem Shipbuilding Corp., 184. 
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NATIONAL AssOCIATION OF MANUFACTURERS 
amendments to NLRA proposed by, 273, 309. 

Nationa InpustriaAL Recovery Act 
as precursor of NLRA, 177-178, §7(a) of, quoted, 
177, referred to, 178, 179, 180, 219, 232. 

Nationat Lasor Boarp 
activities of, 178; ballot used by, 219; “majority 
rule” adopted by, 252. 

NationaL Lasor Revations Act 
historical background, 177-178; consideration of, 
by Congress, 178; structure of, outlined, 179-181; 
declaration of policy in, 179-180; definitions of 
terms in, 180, 232; prohibition of unfair labor 
practices by, 180; determination of employee rep- 
resentatives under, 181; procedure for judicial en- 
forcement and review under, 181; NLRB granted 
subpoena power by, 181, constitutionality of, 184- 
187, 223; as justifying legal enforcement of col- 
lective agreements, 277; effect of, on industrial 
personnel policies, 300-305. See AMENDMENTS TO 
NLRA, Emptoyer REPRESENTATIVES, “UNFAIR La- 
BOR PRACTICEs.” 

NationaL Lasor RExations Boarp (first) 
activities of, 178; ballot used by, 219; “majority 
rule” adopted by, 252. 

Nationat Lasor REvations Boarp 
provisions for members of, 180; procedure pre- 
scribed for, in NLRA, 181; regional officers of, 
182; procedure followed in §8 cases, 182, in §9 
cases, 182-183, 193; statistics of business transacted 
by, 183-184, 259; Division of Economic Research 
of, 187; handling of representation cases by, 
praised, 189-222; impartiality of, questioned, 316. 

Nationa Lasor REtations Boarp Decisions 
Alaska Juneau Gold Mining Co., 231, 234; Allis- 
Chalmers Mfg. Co., 206, 207; American France 
Line, 195; American Hardware Corp., 207; Amer- 
ican Sugar Refining Co., 211-213; Armour & Co., 
204; Black Diamond Lines, 195; Blechman & 
Sons, Inc., 214; Canton Enameling & Stamping 
Co., 249; Chase Brass & Copper Co., 203; City 
Auto Stamping Co., 196; Columbian Enameling & 
Stamping Co., 247; Fedders Mfg. Co., 221; Grace 
Line, Inc., 209; Interlake Iron Co., 195, 220, 221; 
Internat’l Mercantile Marine Co., 195; Jones & 
Laughlin Steel Corp., 236; Kinnear Mfg. Co., 197; 
Lenox Shoe Co., 200, 214; Louisville Refining Co., 
232; Mansfield Mills, Inc., 231; National Electric 
Prod. Corp. (“Ambridge case”), 233; New Eng- 
land Transportation Co., 195; Northrup Corpora- 
tion, 196, 197; Pacific Greyhound Lines, Inc., 208, 
233; Panama R. R. Co., 195; Pennsylvania Grey- 
hound Lines, Inc., 224, 233, 236; R. C. A. Manu- 
facturing Co., 195, 196 220; Remington-Rand, 
Inc., 227-229, 231, 234; Schick Dry Shaver Co., 
207; Shower Bros. Furniture Co., 216; Swayne & 
Hoyt, Ltd., 195, 214; Swift & Co., 204; Texas 
Oil Co., 196; Washington, Virginia & Maryland 
Coach Co., 230; Worthington Pump Corp., 207; 
Zellerback Paper Co., 221. 
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NLRB v. Friedman-Harry Marks Clothing Co., 186, 
230. 
NLRB uw. Fruehauf Trailer Co., 186, 230. 
NLRB v. Jones & Laughlin Steel Corp., 186. 
NLRB v. Mackay Radio & Tel. Co., 239. 
NLRB v. Pacific Greyhound Lines, Inc., 224, 233, 
236. 
NLRB v. Penna. Greyhound Lines, Inc., 227, 235. 
NLRB v. Remington-Rand, Inc., 246. 
NaTIONAL MEDIATION BoarD, 177, 191, 284. 
NationaL STEEL Lasor RELATIONS BoarD, 191. 
NationaL War Lazsor Boarp 
as precursor of NLRA, 177. 
Norris-La Guarpia Act 
277, 307; application of, to suits to restrain breach 
of labor agreements, 285. 


PERSONNEL Po icles 
attention to, stimulated by NLRA, 300-301; effect 
of NLRA on, as to hiring, 301, as to discharge, 
layoff, and promotion, 301-303, as to training of 
supervisory force, 303-304; substitution of legalistic 
attitude for wise, noted, 304-305. 

PETROLEUM Lasor Poticy Boarp, 191. 


Rar-way Lasor Act 
as precursor of NLRA, 177; definition of “repre- 
sentative” under, 213; dispute adjustment pro- 
cedure of, as model for plan to enforce labor 
agreements, 283-284. 

RoosEVELT, FRANKLIN D. 
quoted, 217. 


Santa Cruz Fruit Packing Co. v. NLRB, 187. 

Schechter Poultry Corp. v. U. S., 185, 192. 

Schlesinger v. Quinto, 276. 

Shreveport Case, The, 185. 

SmitH, Epwin S. 
quoted, 207. 

Stafford v. Wallace, 185. 

StaTE Lasor RELATIONS BoarpDs 
constitutional question as to jurisdiction of, 187; 
relation of, to NLRB, in representation cases, 192; 
provisions in Wisconsin for investigating breaches 
of labor agreements, 282-283. 

STRIKES 
volume of, in United States, 306, in Great Britain, 
322-323, compared, 323. See ADJUSTMENT OF 
DispuTEs, AMENDMENTS TO NLRA, UNtons. 


Taff Vale Case, 322. 





“Unrarr Lasor Practices” 
interference with or coercion of employees (§8(1)): 
180-224; illustrative cases of, 224-227, 227-229; 
purpose and use of clause, 180, 227; violation of, 
by espionage, 230, by spreading propaganda, 230- 
231, by threats to move plant, 231, by forming 
new corporation, 232. 
domination or support of union (§8(2)): 180, 
224; proviso excepting closed shop agreements 
from, 180; illustrative cases of, 225, 233, 2343 
NLRB’s power to order “disestablishment” for, 
226-227, 235; “labor organizations” subject to, 
232; where union was in AFL, 233, effect of con- 
tract with union, 234; various acts of, 235. 
discrimination against union employees (§8 (3), 
(4)): 180, 224; illustrative cases of, 226, 236- 
237; by refusal to reinstate strikers, 237-239; fac- 
tors evidencing unlawful motive in, 239-240; for 
filing charges under NLRA, 240; avoidance of, 
leading to more careful personnel policies, 301- 
303. 
refusal to bargain collectively (§8 (5)): 180, 224, 
242; representation questions reviewable in cases 
of, 190-191; bona fide doubt as to representative 
as defense for, 244-245; dealings with other than 
representative as, 246-247; may be violated, despite 
calling of strike, 247, absence of demands on com- 
petitors, 247, willingness to adjust grievances in- 
dividually, 248, discussion of demands, 250; diffi- 
culty in finding, where parties meet not insuper- 
able, 248-249; flat rejection of demands may con- 
stitute, 249-250; importance of employer's intent 
in determining, 250; refusal to reduce agreement to 
writing as, 252; effect on, of impasse in negotia- 
tions, 253-255, of subject matter of demands, 255, 
256, of existing contract, 255-256, of employers’ 
attitude in conference, 256-257. 

Unions 
proposals for incorporation of, 278, 308; impor- 
tance of distribution of control in, 288; distribu- 
tion of power between local and national, in mak- 
ing labor agreements, 288-293, in settling disputes 
under agreements, 293-294, in control of strikes, 
294; effect of disputes between, 297; provision for 
settlement of disputes between, 297-299; abuses 
by, classified, 307. 

United Employees’ Ass’n v. NLRB, 190. 

U. S. v. E. C. Knight Co., 185. 


Virginian Ry. Co. v. System Federation No. 40, 308. 











